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OXFORD 



PREFACE. 



ThIs edition reproduces the changes in practice 
made by the Rules of the Supreme Court, 1883, 
and contains some new subjects suggested by those 
Rules. The Rules of the Supreme Court, 1883, 
now representing the code of procedure, are so 
bulky that it was thought inexpedient to reprint 
them at the end of the book as in previous 
editions, especially when the body of the book 
had been necessarily increased. In place of them, 
a Table of Acts and Rules is given with the view 
to "some extent to effect the same purpose as was 
aimed at in printing the Rules themselves, namely, 
to familiarise the student with the sources of 
practice. The object of the body of the book is, as 
before, to introduce him to the practice in a form 
expressed and arranged somewhat differently from 
the Rules, and supplemented by fresh matter and 
comment. 

W. D. I. F. 

May, 1884. 



PREFACE TO THE SECOND EDITION. 



This book first appeared as the twelfth edition 
of Mr. J. W. Smith's " Action-at-Law," but the 
changes introduced by the Judicature Acts and 
carried still further since its first appearance have 
made such extensive alterations and additions 
necessary as to give it no just right to the 
guarantee of his name as its author. The 
" Action-at-Law/' however, is still the basis and 
model of the " Action in the Supreme Court." In 
this edition the Rules of the Supreme Court at 
the end of the book have been supplemented by the 
Rules of December, 1876; May, 1877; June, 1877 ; 
November, 1878; and March, 1879, which have 
been promulgated since the first edition. The 
effect of these rules has been reproduced in the 
body of the book, and the important cases which 
have been decided since the first edition are duly 
noticed. 

July, 1879. 



PREFACE TO THE FIRST EDITION. 



In 1836 Mr. John William Smith, the learned 
editor of the "Leading Cases," wrote his "Ele- 
mentary View of the Proceedings in an Action-at- 
Law." The book was little more than a tract, 
containing only 174 pages and not divided into 
chapters. Since then it has gone through eleven 
editions, and has been considerably increased in 
bulk by the additions which successive legal 
changes required. The organic reconstruction of 
the law of actions effected by the Judicature Acts 
has made a fresh arrangement of the subject neces- 
sary, and notwithstanding that Chancery, Probate 
and Admiralty actions are now brought within 
the scope of the volume, it has been found possible, 
by reason of the greater uniformity of the new 
procedure to reduce considerably the size of the 
present book as compared with the Eleventh 
Edition of " Smith's Action-at-Law." 

The writer's object has been to reproduce so 
much of Mr. Smith's and his editors' work as is 
still applicable to the subject; to supplement it 
with his own reading of the new law, and to 
arrange the whole in as simple and intelligible a 



Vlll PREFACE TO THE FIRST EDITION. 

form as possible. The chronological order of the 
events in an action has, in the main, been strictly 
followed, except in such subjects as " Summary 
Proceedings," in which it became necessary to 
atandon the order of time for the purpose of 
grouping. The "Selected Forms" have been 
arranged with the view of enabling the reader to 
realise, by means of documentary samples, the 
general course of an action in the Supreme Court. 
The Rules of the Supreme Court as amended by 
the Judges from time to time have been given 
at the end of the book, as the student cannot 
too soon familiarise himself with what is in fact 
the code of procedure in an action. The arrange- 
ment of the body of the book is not the same as 
that of the Rules, and where both the original and 
reprinted matter cover the same ground the writer 
has taken pains to use his own language rather 
than that of the Rules, so that the reader may be 
assisted by a variety both of form and expression 
to grasp something more than the mere words of 
the subject. 

July, 1876. 
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CHAPTER I. 

THE SUPREME COURT. 

An action is a formal proceeding instituted in 
a court of justice for the purpose of obtaining 
redress for a civil injury. It is defined by the 
"Mirror" to be "the lawful demand of one's 
right," and by Bracton and Meta, following the 
language of the Roman law, to be "jus persequendi 
in judicio id quod alicui debetur." The term 
includes not only actions at common law of which 
the ancient authorities on English law just cited 
were speaking, and to which down to the year 1873 
it was exclusively applied, but suits in equity, 
Admiralty causes, and Probate proceedings to which 
it was applied by the Judicature Acts. 1 An action 
is, on the other hand, distinguished from those 
less formal proceedings originated by motion and 
petition which are in the Judicature Acts termed 
" matters." 

1 Ord. I. 1. 

B 
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The design of the present treatise is to trace in 
a simple and intelligible manner the steps by 
which this " demand of one's right " is to be 
pursued in the Supreme Court of Judicature in 
England. - Before , entering qq • ^/description of 
those steps themselves, it seems necessary to 
describe the tribunal before which they are taken. 

The Supreme Court of Judicature is .now the 
one Superior Court of law and equity in the 
kingdom. It has been formed by a consolidation 
of the High Court of Chancery, the. Courts of 
Queen's Bench, Common Pleas, and Exchequer, the 
Probate, Divorce, and Admiralty Courts, and the 
London Court of Bankruptcy, 1 each of which in 
itself has a history of great importance and interest. 

The Courts of Queen's Bench, Common Pleas, 
and Exchequer, formerly the ttu;ee Superior Courts 
of Common I<aw, derived their origin from a Court 
called, from the place in which it was ordinarily 
held, the "Aula Regis," or " Curia Regis," which 
under our early Norman princes was the supreme 
court of justice in England. Of this Court the 
sovereign himself was the judge, assisted by 
the grand justiciary, who in the absence of 
the sovereign acted as his deputy, and by the 
other principal officers of state. The Court 
accompanied the monarch in those tours of his 
dominions which were frequently made at that 
time ; and one of the. chief objects of these royal 
progresses was to afford all the king's subjects the 

opportunity of applying to his Court for justice. 

. — -. — . — .— t ■ ii i 

1 Jud. Act, 1873, s. 3. 
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The whole legal business of the kingdom was 
not, and could not have been, transacted in this 
Court. The labours of the Aula Regis were 
lightened by the Sheriffs County Court and 
Tourn, and by the Leets and Courts Baron of 
the different manors throughout England. In 
these inferior courts many even important causes, 
and all petty causes, were decided ; for it was 
thought beneath the dignity of the King's 
Court to take cognizance of any dispute, the 
subject of which was of less value than 40s., 
a ' considerable sum in those days, and hence 
the practice which even now obtains of staying 
proceedings in an action, when it appears that the 
plaintiffs demand is less than 40s., and the cause 
is cognizable by an inferior court. These local 
tribunals had, in many cases, a jurisdiction con- 
current with that of the Aula Regis, but much 
more confidence was reposed by the people at 
large in the wisdom and integrity of the supreme 
tribunal, which was seldom influenced by those 
local prejudices or interests which were apt to 
sway the courts of the lord and the sheriff In 
process of time means were found of reserving 
almost every matter of importance for the decision 
of the Aula Regis, and parties were willing even 
to pay a sum of money to the Crown for per- 
mission to sue in that court, which payments, as 
appears from the records of the Exchequer, were a 
substantial source of revenue. 

In consequence of the preference thus shown, 
the Aula Regis became overburdened with busi- 

B 2 
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ness, and was frequently so much in arrear, that 
a numerous train of suitors and advocates was 
drawn after it from one end of the kingdom to the 
other. The inconveniences of this ambulatory- 
system were in some degree mitigated by the ap- 
pointment in the reign of Henry the Second of 
"Justices in Eyre" or "in itinere," whose Courts 
were substituted for and represented that of the 
monarch himself in the districts to which they tra- 
velled, but they eventually required the insertion 
of the clause in Magna Charta, "Oommunia placita 
non sequantur curiam nostram, sed teneantur in 
aliquo loco certo." This clause, enjoining " that 
Common Pleas should no longer follow the King's 
Court, but be held in some fixed place," was com- 
plied with by erecting the Court of Common Pleas 
at Westminster, and as the words" "Common Pleas," 
so used in contradistinction to " Crown Pleas," 
included all disputes by which the interests of 
the Crown were not affected, the consequence 
of the clause was, that the proceedings in 
almost all civil actions, instead of being carried 
on wherever the Aula Regis happened to be, 
were transacted in the Court of Common Pleas 
at Westminster. This alteration took place in 
the reign of King John, and may be looked on as 
the origin of the centralization of our present 
system of judicature in the metropolis. 

The establishment of the Common Pleas at 
Westminster, while it removed one grievance 
created another, for, although the suitors had no 
longer to travel about after the King's Court, yet 
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they -had to come from the most distant parts of 
England up to Westminster. Accordingly, by the 
Statute of Westminster the Second, passed in the 
thirteenth year of the reign of Edward the First, 
the parties who, till that time, had been obliged to 
appear in person before the Court, except in some 
cases of special favour, obtained the privilege of 
prosecuting and defending their suits by attorney 
from their commencement ; and thus it was that 
the employment of an attorney or, as he is now 
called, a solicitor originated. 

After the Common Fleas were stationed at 
Westminster, the Aula Regis still continued to 
attend the king's person, and to decide causes in 
which the Crown was concerned. The great law- 
yers however were mostly attracted by the more 
lucrative business transacted at Westminster, and 
established themselves in that neighbourhood, 
where they founded the Inns of Court. Moreover, 
the importance of the Aula Regis was still further 
diminished in the reign of Edward the First, who, 
by the advice of the most eminent lawyers of that 
day, determined to carry out a more complete 
distribution of the judicature. The Court of 
Common Pleas he left, as he found it, in possession 
of the civil business of the kingdom. The Exchequer 
he entrusted with the exclusive management of 
revenue matters, while the King's Bench, which 
was the remnant of the Aula Regis, continued to 
possess the criminal jurisdiction of that ancient 
Court, and also a superintending power over all 
the inferior tribunals in the kingdom, commanding 
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thetn by prerogative Writ ©f mandamus, to perform 
what the law required ; by writ of prohibition to 
abstain from what it prohibited; removing their 
proceedings into itself by certiorari ; and reversing 
their decisions by writ of error or false judgment. 
This Court alone retained the close personal con- 
nection with the sovereign which belonged .to the 
Aula Regis. Edward the 'First often presided 
there, and it was distinguished by the presence of 
the monarch, even so late as the seventeenth 
century, in the person of King James the First. 
During the Protectorate of Cromwell its name was 
modified into the " Upper Bench." The sovereign 
might always order this Court to accompany his 
own person, a command which the clause in 
Magna Charta prohibited him from imposing on 
the Common Pleas, and therefore it was that 
write returnable in the Common Pleas were made 
returnable "at Westminster ;" but in the Queen's 
Bench, "before the Queen herself, wheresoever she 
should then be in England/ 1 On one occasion, 
Edward the First commanded the Court of King's 
Bench to follow him into Scotland, and it actually 
sat for some time at Roxburgh. 

In ordinary times it was found so much more 
convenient to hold the Queen's Bench in the same 
place as the Common Pleas and Exchequer, that it 
also had, for many centuries, except during the 
civil wars and the plague, been stationary at West- 
minster. And, although the Queen's Bench and 
Exchequer had at first, as has been explained, no 
jurisdiction over purely civil causes, which were 
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all entrusted to the Common Pleas, yet, by a 
series of fictions, they contrived to draw all per- 
sonal actions within their jurisdiction. For the 
Queen's Bench declared that a person in the cus- 
tody of its marshal was before it for every pur- 
pose, and, as actions of trespass were considered to 
be within its jurisdiction, being of a criminal 
nature and punishable by a fine paid to the Crown, 
a writ, called a bill of Middlesex, was permitted 
to be issued charging the defendant with a 
trespass, being then a cause for which a man 
might be arrested ; whereupon he was taken and 
committed to the Marshalsea, and, being once 
there, the plaintiff was allowed to sue him for any 
cause of action. Afterwards, the judges of the 
Queen's Bench carried the principle further, and 
held, that the defendant's appearance or putting 
in bail would answer the same purpose : maintain- 
ing that, in those cases, though not in the real, he 
was in the constructive, custody of the marshal. 
Accordingly; until the year 1832, all writs issuing 
out of the Queen's Bench described the cause of 
action to be trespass, in bailable cases mentioning 
the real ground afterwards in a "ac etiam" clause, 
as if it were merely subsidiary to the fictitious 
claim ; and every declaration by bill in the Queen's 
Bench stated the defendant to be in the custody 
of the Marshal of the Marshalsea. The Court of 
Exchequer, in its turn, adopted a similar mode of 
extending its jurisdiction ; for the plaintiff in his 
writ and declaration stated that he was " a debtor 
to the king," and less able to pay his debt by 
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reason of the defendant's conduct, the writ being 
from this cause called the writ of "quo minus;" 
and this statement, though in ninety-nine cases 
out of a hundred a mere fiction, was not allowed 
to be contradicted, and was held to render the 
cause of action a matter affecting the revenue, so 
as to invest the Exchequer with a jurisdiction 
over it Thus did the Courts of Queen's Bench 
and Exchequer obtain a jurisdiction co-extensive 
with that of the Common Pleas in personal 
actions; a jurisdiction which the Uniformity of 
Process Act, 1 passed in 1832, recognised and con- 
firmed, while it abolished the fictions by which it 
was acquired. 

Such being a brief history of the three Superior 
Courts of Common Law, it is time to give some 
account of the High Court of Chancery. This 
Court derived its jurisdiction from the Chancellor, 
a high officer of state from very early times, and 
a member of the Aula Regis. Always, until the 
time of Edward the Third, an ecclesiastic, the Chan- 
cellor, was so closely associated with the counsels of 
the Sovereign as to obtain the title which he still 
bears of " Keeper of the King's Conscience." It 
was, perhaps, in this confidential capacity that the 
King, to whom, as the fountain of justice, appeals 
were brought from the courts of ordinary juris- 
diction, used to refer his subjects to the Chancellor, 
thus giving rise to that branch of English law 
which is called equity. It was the more natural 
that the Chancellor should exercise a superintend- 

l 2 Will IV. c. 39. 
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ing control over the Courts of Common Law 
because from the Chancery issued the "original 
writs/' by which all actions in the Courts of Com- 
mon Law were commenced, and it is believed by 
many that the extraordinary or equitable jurisdic- 
tion of the Chancellor was only an extension of 
this ordinary jurisdiction. The nature of equity 
as distinct from common law may be gathered 
from the origin assigned to it. Just as, after a 
conviction for a criminal offence, an appeal may 
still be made to the clemency of the Sovereign, 
so we may imagine appeals made to the Crown 
from the decision of a civil action or the threatened 
prosecution of a civil right, and referred by him to 
the Chancellor. Probably in their origin these 
appeals were based rather on the partiality of the 
ordinary tribunals than on the alleged injustice of 
the law itself, but their scope may easily be 
imagined to have been by degrees extended. In 
determining these appeals the Chancellor was 
freed from the strict rules of the law, and professed 
to act according to the dictates of conscience, 
drawing in early times on that knowledge of the 
civil law which, as an ecclesiastic, he would possess. 
So unfettered was the discretion thus obtained 
that equity was said to vary from one Chancellor 
to another as much as the length of successive 
Chancellors' feet. In process of time, however, 
equity hardened into rules as definite and 
binding on the judge as the rules of law them- 
selves, and the Chancellor was no longer able 
to give effect to individual opinion, but was bound 

b3 
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strictly to follow the decisions of his predecessors. 
The same kind of equitable jurisdiction, thus 
restricted, devolved on the Master of the Rolls, 
another judge in Chancery, who from a subor- 
dinate position in that Court gradually attained 
judicial power ; on the Vice-Chancellor's, the first 
of whom was made in 1811; on the Lords 
Justices of Appeal in Chancery, created in 1851 ; 
and on the two additional Vice-Chancellors 
rendered necessary in 1842 by the growth of 
the business of the Court. 

Meanwhile the interference of the Chancellor 
had resolved itself into a formal procedure. In 
King Richard the Second's reign, John of WaJtham 
invented the writ of subpoena, which commanded 
the defendant to appear " et hoc sub pcen& centum 
librarum nullatenus omittas," and this writ up to 
recent times was the foundation of the proceedings. 
But what the Court of Chancery chiefly relied on 
for the enforcements of its decrees was always its 
process against the person. Without too roughly 
wounding the susceptibilities of the common law 
judges, by acting directly against them, it obtained 
a virtual control over their Courts by ordering a 
suitor, on the application of the person interested 
to refrain or desist from enforcing his legal rights 
on pain of imprisonment. By this means it ob- 
tained a practically exclusive jurisdiction over such 
matters as mortgages and trusts, in which it took a 
different view of the rights of parties from the 
Courts of Common Law. The Court of Chancery also 
obtained jurisdiction over the restraining of wrongs, 
the winding up of partnerships and the taking of 
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accounts, which the Courts of Common Law 
neglected to assume, by means of its direct action 
upon the person; and in the same way enforced 
an answer to written interrogatories, a convenient 
mode of eliciting evidence from an adversary, 
which brought' much business to the Court of 
Chancery, although it was equally cognisable by 
the Courts of Common Law. The Courts of Law 
administering the Common Law and the Courts of 
Chancery administering Equity were frequently 
referred to as the two sides of Westminster Hall 
from the fact that the Lord Chancellor sat on the 
east side of -the great hall of the Palace of West- 
minster and. the Courts of Queen's Bench and 
.Common Pleas sat on the west side, while the 
Court of Exchequer sat in an adjoining building 
also on the west side of the Hall: The phrase 
became a mere metaphor when, in 1825, the 
Courts removed from the Hall itself to the 
buildings beside it, and when, later still, the Courts 
of Equity began to sit ordinarily in Lincoln's Inn ; 
and in 1883, when all the Superior Courts were 
collected together in the Royal Courts of Justice; 
the local aggregation of the Courts became typical 
of the concurrent jurisdiction which had shortly 
before been conferred on them. 

The remaining Courts now consolidated in the 
Supreme. Court of Judicature are the Admiralty, 
Probatey and Divorce Courts, and the London 
Court of Bankruptcy. The Court of Admiralty 
derived jurisdiction from the Lord High Admiral, 
and was erected by Edward the First for the trial 
of maritime causes. The Probate Court sue- 
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ceeded in 1857 under the authority of a statute 
to the jurisdiction formerly exercised by the eccle- 
siastical Courts over the wills and intestacies of 
dead persons. The goods of persons dying without 
wills were anciently distributable " in pios usus," 
and the Church undertook this distribution ; after- 
wards usurping jurisdiction over wills, as the 
documents by which its title on an intestacy was 
superseded. In the same way and in the same 
year the Divorce Court succeeded to the authority 
of the ecclesiastical Courts over marriages, which 
were looked upon as religious contracts, with 
power, in addition, to decree the dissolution of a 
marriage, which until then could only be effected 
by an AGt of Parliament. Proceedings in Divorce, 
however, are not called actions, and therefore that 
branch of the jurisdiction of the Supreme Court 
which is derived from the Divorce Court only 
incidentally comes within the scope of these 
pages. The same must be said of the London 
Court of Bankruptcy, created in 1831, with the 
jurisdiction formerly conferred by the Lord Chan- 
cellor on Commissioners in particular cases, and 
consolidated in the Supreme Court in 1883. 

All these Courts are now consolidated, and 
their jurisdiction vested, in the Supreme Court of 
Judicature, which thus after centuries of separa- 
tion re-unites the different branches of the ancient 
Aula Regis, and is established as the one Superior 
Court of justice in the country. It was necessary 
for the Judicature Acts, by which this result has 
been produced, to provide for the conflict of prac- 
tice and principle which this consolidation would 
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otherwise bring about in the new Court The 
practice was provided for by a new code of pro- 
cedure contained in the schedule to the Judicature 
Act of 1875, which selected from the procedure in 
use in the consolidated Courts whatever appeared 
most conducive to the ends of justice for use in 
the Supreme Court of Judicature. It was neces- 
sary for this code to provide a new rule wherever 
the practice was conflicting ; but it did not profess 
to be complete, and where silent, it was to be 
supplemented by the former practice used by the 
old Courts in similar cases. Moreover, the judges 
of the Supreme Court, represented by a Committee 
consisting of the Lord Chancellor, the Lord Chief 
Justice of England, the Master of the Rolls, and 
four other judges, appointed by the Lord Chan- 
cellor, have by these statutes power already pos- 
sessed by the judges of the former Courts, at any 
time to alter existing or make fresh rules for 
the regulation of the practice of the Court. 1 
The rules made under this power must be made 
by three or more of these judges, one of whom 
must be the Lord Chancellor. In virtue of this 
power, numerous amending rules were made 
between 1875 and 1883, when the rules of the 
Judicature Act, 1875, the amending rules made 
subsequently, and a considerable portion of the 
practice up to that time not reduced into rules, 
were consolidated, with considerable amendments, 
in the Rules of the Supreme Court, 1883, which 
thenceforth formed the code of procedure, but was 
itself subject, like its predecessor, to be amended 

1 Jud. Act, 1876, p. 17. 
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from time to time by the same authority* As to 
the conflict- between the principles of law and 
equity, tke Judicature Act of 1873 lays down 
certain rules of substantive law on particular* sub* 
jects,. and for the rest directs that in cases of con* 
flict the rules of equity -are to prevail. 1 .This 
general supremacy of equity over common law 
maintains the state of things existing before the 
Act, not, as now, by express provision, but through 
the. writ of injunction by which, a^ has been seen, 
equity was enabled to control the common law. 
The Supreme Court of Judicature is not therfirst 
court in England which ha3 administered law and 
equity concurrently. The Court of Exchequer 
possessed from very early times an equitable juris- 
diction,: which, however, in cases between subject 
and subject it exercised separately from its Qommon 
law jurisdiction, and which in 1842 was t&k&n 
away from it, the two new Vice-chancellors being 
appointed as a compensation. The abolition, how- 
ever, did not affect the jurisdiction of theCourt of 
Exchequer in revenue cases between the Sovereign 
and the subject, in which law and equity, had 
always been concurrently administered, as was well 
pointed out by Chief Baron Pollock in a celebrated 
case. 2 

As the existing Courts were, on the 1st: of 
November, 1875, consolidated into one Court, so 
the. existing judges of the old Courts were trans- 
ferred to the new Court. The Supreme Court of 
Judicature is divided permanently into two parts, 

1 Jud. Act, 1873, s. 25. 

3 Attorney-General v. If ailing, 15 M. & W. 687. 
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Her Majesty's High Court of Justice and' Her 
Majesty's Court of Appeal. 1 The High Court was 
on the 1st November, 1875, constituted of all the 
existing judges of the Court of Chancery, ' the 
Courts of Queen's Bench, Common Pleas, Ex- 
chequer, Probate, Divorce and Admiralty, being 
in all twenty-five judges. The Court of Appeal 
was then composed of only three judges exclusively 
assigned to it, that is the two existing Lords 
Justices of Appeal in Chancery "and one newly- 
created Justice of Appeal, being supplemented 
from the members of the High Court by the Lord 
Chancellor, the chiefs of the former Common Law 
Courts, the Master of the Eolls, and the puisne 
judges, as occasion might require. Since the 1st 
of November, 1875, several changes have taken 
place in the style and distribution of the judges, 
and their number has been increased by one. In 
1876 a redistribution between the High Court 
and the Court of Appeal took place, the number 
of judges of the High Court being diminished by 
three, and the judges of the Court of Appeal in- 
creased by the same number. In 1877 one new 
justice was added to the High Court in the 
Chancery Division. In 1880 one of the links be- 
tween the old system and the new was broken by 
the abolition of the offices of Lord Chief Justice of 
the Common Pleas and Lord Chief Baron of the 
Exchequer, as well as the Divisions of which they 
were at the head, which took place upon the 
vacancy of those offices through the death of Chief 

— m m^^^m-b^t -»*Ti ■- -y — - — _,-.--- _ _ — r . ■ ■ ■ ■ — - nrirni ■ - i r ■ — - 

1 Jud. Act, 1873, s. 4. 
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Justice Cockburn, and the promotion of the Chief 
Justice of the Common Fleas to that office, and upon 
the death of Chief Baron Kelly. Under the provi- 
sions of the Judicature Act, 1873, the judges of the 
Supreme Court reported in favour of the advisabi- 
lity of the change, which was carried out by an 
Order in Council, laid on the table of the Houses of 
Parliament for thirty days. In 1881, the office 
of Master of the Bolls was translated from the 
High Court to the Court of Appeal. No altera- 
tion in the numerical strength of the Courts took 
place by reason of these changes, as three judges 
took the place in the High Court of the judges 
withdrawn from it Accordingly, the High Court 
of Justice now consists of twenty-three judges, 
that is to say, the Lord Chancellor, the Lord Chief 
Justice of England, and twenty-one judges. 1 The 
Court of Appeal adds six judges to the comple- 
ment of the Supreme Court, of whom the Master 
of the Rolls and five " Lords Justices of Appeal " 
ordinarily sit ; but it can be supplemented by the 
Lord Chancellor, the Chief Justice of England, 
and the President of the Probate, Divorce and 
Admiralty Division, who are called ex officio 
judges of the Court of Appeal, and by two other 
judges of the High Court, who are called " addi- 
tional judges," and who are liable to be summoned 
by the Lord Chancellor as occasion may require, 2 



1 Jud. Act, 1873, s. 5 ; App. Act, 1876,8. 15; Jud. Act, 1877, 
■.2. 

2 Jud. Act, 1875, 8. 4; App. Act, 1876,8. 15; Jud. Act, 1881, 
8. 4. 
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but who, since the permanent accession to the 
Court of Appeal, are not likely to be called on to 
attend frequently. The interchange of judges be- 
tween the High Court and the Court of Appeal is 
further carried out by a power vested in the Lord 
Chancellor of requesting a judge of the Court of 
Appeal to act in the place of a judge of the High 
Court. 1 The offices of Lord Chancellor, of Chief 
Justice of England, and of Master of the Rolls, are 
retained, although the Courts with which their 
titles are associated have disappeared. The re- 
maining judges of the High Court are for the 
future to be styled " Justices of the High Court," 
and the ordinary judges of the Court of Appeal to 
be styled "Lords Justices of Appeal," 2 but the 
Vice-Chancellors and Barons appointed before the 
1st of November 1875, are to retain their titles. 3 
All the judges, except the Lord Chancellor, whether 
of the High Court or the Cpurt of Appeal, ap- 
pointed since the 1st November, 1875, are liable 
to go circuit. 4 

The office of Lord Chancellor is a political 
office, that is to say, it is held in legal phrase, 
" durante bene placito," and changes with succes- 
sive Ministries. We have seen that he is a 
member of the High Court and the Court of 
Appeal. He is also almost invariably a Peer, and 
since the House of Lords has sat as a Court of law 
during the recess of Parliament, his duties on the 
woolsack do not leave much room for his appear- 

1 Jud. Act, 1873, s. 51. fl Jud. Act, 1877, s. 4. 
3 Jud. Act, 1873, s. 11. 4 Jud. Act, 1873, s. 87. 



18 THE SUPREME COURT. 

ance in either of the lower Courts. The. other 
judges hold their offices during good behaviour, 
subject to the power of removal by the Crown, on, 
address by both Houses of Parliament. They 
cannot be members of the House of Commons, 
and have to take the oath of allegiance and the 
judicial oa,th.* A judge of the High Court must 
have been a- barrister of ten years' standing. 
Fifteen years' standing as a barrister, or one years 
standing as a judge of the High Court, is required 
for an ordinary judge of the Court of Appeal, and 
no judge is now required to be a serjeant-at-law.^ 
The judges of the High Court exercise their 
jurisdiction either as divisional Courts composed 
ordinarily of two or three judges, or singly in 
Chambers where they decide points. of practice, 
and where they have in some cases a jurisdiction, 
which has of late largely increased, to decide the 
rights of the parties, summarily, or singly, in Court 
either with or without a jury. 8 

For the better distribution of business the High 
Court of Justice was originally divided. into five 
Divisions, with names derived from the -Courts 
consolidated, namely, the Chancery Division, the 
Queen's Bench Division, the Common Pleas Divi- 
sion,, the Exchequer Division, and the Probate, 
Divorce, and, Admiralty Division. 4 As has, how- 
ever, already been stated, the Common Pleas .and 
Exchequer Divisions were in 1880 consolidated 



1 Jud. Act, 1875, b. 5. 3 Jud. Act, 1873, s. 8. 

3 Jud. Act, 1873, 88. 39-44; App. Act, 1876, s. 17. 

4 Jud. Act, 1873, 8. 31. 
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into the Queen's Bench Division, so that the Court 
now consists of three Divisions only. Subject to 
the exclusive assignment of certain business to 
each' Division, being generally such business as the 
Court which it represents exclusively transacted, 1 
to a power vested in the Lord Chancellor of trans- 
ferring business from one Division to another less 
burdened with work, 2 and to a power to transfer 
by order from one Division to another where the 
action may more conveniently proceed, 3 the plain- 
tiff chooses the Division to which he will assign his 
cause. 4 It is, however, essential to the new system 
that these Divisions should not be looked upon as 
Courts ; and each judge, of whatever Division, is 
invested* with the full jurisdiction of the High 
Court of Justice. 5 The judges are distributed 
among the Divisions, namely, six to the Chancery 
Division, the Lord Chancellor being President; 
fifteen to the Queen's Bench Division, the 
Lord Chief Justice of England being President ; 
and two to the Probate, Divorce, and Admiralty 
Division, the senior judge being President. 6 The 
business of each Division important enough to be 
brought before several judges is in general trans- 
acted by a divisional Court composed of judges 
belonging to that Division/but there is nothing to 
prevent a divisional Court composed, for instance, 
of judges of one Division entertaining questions 
arising in a cause assigned to another Division, 
except that so far as practicable one judge of the 

1 Jud. Act, 187S, s. 84. * Ord. xlix. 1. 

* Jud. Act, 1873, a. 36; xlix. 3. 

4 Ord. ii 1. ' Jud. Act, 1873, s. 39. 

6 Jud. Act, 1873, s. 31. 
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Division to which the cause is assigned is to be of 
the divisional Court which adjudicates upon it. 1 

Divisional Courts hitherto have always sat in 
London, but there is nothing to prevent them 
sitting elsewhere if occasion should require, some- 
what after the manner of the Aula Regis before 
the Common Fleas were fixed at Westminster. 2 
Moreover, the claims of the provinces were recog- 
nised by the establishment of District Registries 
in seventy towns, where writs may be issued and 
routine business conducted under the control of a 
District Registrar whose jurisdiction is conter- 
minous with that of the County Court holden in 
the town. 3 The Court of Common Fleas at Lan- 
caster and the Court of Fleas at Durham were also 
merged in the High Court of Justice, 4 and their 
District Registrars and prothonotaries utilized for 
the High Court. 5 

The principle of amalgamation thus applied to 
the judges is extended to the officers also. A 
central office of the Supreme Court of Judicature 
was established by Act of Parliament in 1879. 6 
It is under the superintendence of the Masters of 
the Supreme Court. These Masters are nineteen 
in number, and consist of the former Masters of 
the Courts of Queen's Bench, Common Fleas, and 
Exchequer, from whom the name is derived, of the 
Recoid and Writ Clerks of the Court of Chancery, 
and of the Associates of the Courts of Queen's 

1 Jud. Act, 1873, s. 41. s Jud. Act, 1873, s. 26. 

3 Jud. Act, 1873, & 60; Order in Council, 12 Aug., 1875. 

4 Jud. Act, 1878, s. 16. 

9 Orden in Council, 12 Aug., 1875; 9 Dec. 1876. 
• Jud. (Officers) Act, 1879, ■♦ 4 ; Ord. bri. 
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Bench, Common Pleas, and Exchequer. These 
Masters, perform, in the first place, the duties of 
the Masters of the former Common Law Courts, as 
regulated by statute. 1 These duties are to tax 
costs in the Queen's Bench Division, for which 
purpose at least three Masters ordinarily, and one 
in vacation, attend daily, and to attend the Divi- 
sional Courts while sitting. They have also some- 
times to examine the parties and witnesses before 
trial, and matters are constantly referred to them 
by the judges. They can take references where the 
action resolves itself substantially into a matter of 
account, and they transact in the first instance 
nearly all the business of a Judge at Chambers 
subject to an appeal to the judge. 2 The Masters 
perform also the duties of the Associates, which 
are to receive the entries of cases for trial, to attend 
trials in the Queen's Bench Division, to enter 
verdicts, judgments, and orders given at the trial, 
and to give certificates of such orders and judg- 
ments. They also perform the duties of the 
Record and Writ Clerks which are to superintend 
the issue of writs and the entry of appearances 
in all Divisions, the issuing of summonses and the 
drawingup of orders in the Queen's Bench Division, 
the filing of affidavits and the registry of judg- 
ment, and bills of sale. Of the officers outside 
the Central Office, the twelve Registrars formerly 
attached to the Court of Chancery are now 
officers of the Supreme Court. Their duties are to 
attend in Court and take notes of the judgment, 

1 1 Vict. c. 30. » Ord liv. 
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and afterwards to reduce it into formal shape. 
There are also seven Taxing Masters, formerly 
attached to the Court of Chancery, whose duty it 
is to tax costs in the Chancery Division. The 
Registrar of the former Admiralty Court and the 
four Registrars formerly attached to the Court of 
Probate have duties similar to those of the Masters 
and the Registrars in Chancery. There are also 
twelve Chief Clerks, an office formerly attached 
to the Court of Chancery. They must have been 
solicitors, and their duty is to make orders and 
take accounts and inquiries in Chambers with an 
appeal to the judge. Their duties are regulated 
by the statute which abolished the office of Master 
in Chancery. 1 The Judicature Acts created a new 
class of permanent officers under the name of 
official referees, 2 of whom four have been appointed, 
and who are to sit de die in diem, as arbitrators, 
for the purpose of disposing of cases proper to be 
tried in this manner Five and twenty examiners 
of the Court, barristers of three years' standing, 
were also appointed in 1884, under Rules made 
in February of that year. Their duties are to 
take the examination of witnesses ordered to be 
orally examined for the purpose of use in Court. 
A still more numerous body of officers of the 
Court are the Commissioners for oaths, before 
whom affidavits are sworn in town and country. 
They are solicitors appointed by the Lord Chan- 
cellor under Acts beginning with an Act of 
Charles II. 

The barristers and serjeants-at-law are also 

i 15 & 16 Vict. c. 80. a Jud. Act, 1873, a. 83. 
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looked upon as officers of the Court. Until the 
year 1834, the Serjeants had an exclusive right of 
audience in the Court of Common Pleas, and 
anciently they were almost the only advocates in 
civil cases. So lucrative a profession tempted the 
cupidity of the ecclesiastics, although forbidden to 
interfere in secular pursuits; and the coif is said 
to have been invented to hide the tonsure of the 
priests who assumed it As to the barristers, they 
were anciently called "apprentices to law," and 
occupied a rank inferior to that of the Serjeants. 
One of the first of them who attained great legal 
eminence was the celebrated Edmund Plowden; 
and [Sir Francis Bacon was the first king's counsel 
under the degree of Serjeant. Barristers have to 
be admitted members of one of the four Inns of 
Court, and after a three years' probation as 
students must be called to the degree of barrister 
by the Benchers of their Inn, when they are 
entitled to practice at the bar of the Supreme 
Court. The right of the Serjeants to practice ex- 
clusively in the Court of Common Pleas was, on 
the 25th of April, 1834, abolished by a royal 
warrant, which was subsequently, after solemn 
argument, decided to be invalid, and the Serjeants 
resumed the exercise of their ancient privilege ; 
but enjoyed it only for a short period, as by a 
statute passed in 1846 the Court was thrown open 
to all barristers. 

The solicitors, a name formerly given to the 
practitioners in the Court of Chancery only, but 
now displacing altogether the name of attorney 
used in the former Common Law Courts, are also 
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officers of the Supreme Court. A person must be 
duly admitted and enrolled as a solicitor before he 
can practise. Practising without being so admitted 
is an indictable misdemeanour as well as sum- 
marily punishable. Previously to admission a 
solicitor must in general have served as an articled 
clerk for five years, but in cases of persons specially 
qualified this period is reduced to three and some- 
times to. four years. 1 Before a solicitor can 
practise he must obtain a stamped certificate 
enabling him so to do, otherwise he is not only 
subject to a penalty, but cannot recover his fees 
for. business done while so uncertificated. Where 
two or more solicitors are in partnership each must 
take out a certificate. If a solicitor neglects to 
procure or renew his certificate for one whole year, 
an order of the Court is requisite, which is granted 
upon terms varying according to the circumstances. 
The Court, considering solicitors as its officers, 
exercises a superintendence over their professional 
transactions. 

The Sheriff, also, so far as the execution of pro- 
cess is entrusted to him, is an officer of the Supreme 
Court, which frequently exercises its power by 
ruling or attaching him. Each sheriff is, for the 
greater convenience of business, obliged to have 
a deputy within a mile of the Inner Temple Hall. 2 
The appointment of sheriffs 8 and the fees of their 
officers 4 are regulated by statute. When the 



1 23 & 24 Vict. c. 127, bs. 1-5. 

* 3 & 4 WU1. IV. c. 42, s. 20. 
» 3 & 4 Will. IV. c. 99. 

* 7 Will. IV. & 1 Vict. c. 55. 
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sheriff happens to be personally interested in a 
suit, the discharge of his ministerial functions 
devolves upon the coroner : and if the coroner be 
also interested, persons are appointed by the 
Court called elisors. 

Such being an outline of the history and con- 
stitution of the Supreme Court, it remains to say 
a few words of the periods at which it sits. 
Formerly this question turned on the division of 
the legal year into the four Terms of Michaelmas, 
Hilary, Easter, and Trinity, each containing at 
most twenty-four days. Almost every act of the 
Courts was either done or supposed to be done 
during one of these periods. The inconvenience 
caused by this arrangement was lessened from 
time to time by Acts of Parliament allowing 
sittings in Banc to take place in vacation and by 
other relaxations of the strict law of terms. 
Finally the Judicature Acts abolished them 
altogether so far as the administration of justice 
is concerned, 1 and substituted for them four 
"sittings" still retaining the ancient names. 
These sittings are : 2 

Sitting*. From, To. 

Michaelmas October 24 December 21. 

Hilary January 11 Wednesday before Easter. 

Easter Tuesday after Easter Friday before Whit Sun- 
week day. 

Trinity Tuesday after Whitsun August 12. 

week. 

These are the periods during which the business 



1 Jud. Act, 1873, s. 26. 

3 Ord. lxiii. 1 ; Ord. in Council, 12th Dec, 1883. 
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of the Court is in fall operation, and it is provided 
that so far as is reasonably practicable there shall . 
be continuous sittings for the trial of questions of fact 
in London and Middlesex. 1 The rest of the year is 
divided into vacations, intervals between vacations 
and sittings, and days during which the offices are 
closed. The offices are closed on Sundays, Good 
Friday, Monday and Tuesday in Easter week, Whit 
Monday, Christmas Day, and the next following 
working day, and days appointed for fasts or thanks- 
giving. 2 The vacations are four. The Long Vacation, 
as altered by the Order in Council of the 12th 
December, 1883, lasts from the 12th August to the 
23rd October, the Christmas Vacation from 24th 
December to the 6th of January, the Easter Vaca- 
tion from Good Friday to Easter Tuesday, and the 
Whitsun Vacation from the Saturday before Whit 
Sunday to the Tuesday after. 8 The days of the com- 
mencement and termination of the sittings and 
vacations are included in them. 4 The Easter Vaca- 
tion, it will be observed, extends only to days during 
which the offices are closed, and the practical effect 
of vacation time during the other vacations is that 
although the offices are open they close earlier in 
the day and the staff of officials is reduced. It is, 
however, provided that there shall be always two 
Vacation Judges in readiness to hear applications 
requiring to be promptly or immediately heard, 
and even the prosecution of judgments or orders 
in chambers may be continued. 6 

1 Jud. Act. 1873, b. 30. * Ord. lxiii. 6. 

« Ord. lxiii. 4. * Ord. lxiii. 5. 

« Ord lxiii. 11-14. 
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CHAPTER II. 

» 

THE FORM OF THE ACTION AND OTHER 

PRELIMINARIES. 

The history and constitution of the Court in 
which the action is commenced having been thus 
stated, the next consideration is the action itself. 
Assuming that the proposed plaintiff' has suffered 
a civil injury, the first question for him is the form 
of the action which he should institute in order 
to obtain redress. 

In ancient times the " form of action " was a 
question of vital importance to the plaintiff who 
if he chose the wrong form was liable to be 
defeated altogether. Strictness in the use of 
forensic formulae is a characteristic of the early 
legal history of most countries, and in England it 
originated in the practice of commencing all 
actions by "original writs/" "Non potest 
quis," says Bracton, "sine brevi agere." These 
writs which were addressed to the sheriff of the 
county and ordered him to enforce the appearance 
of the defendant in a Superior Court issued, as 
has already been said, out of the Court of Chancery, 

C2 
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and were couched in certain unvarying forms of 
words. The suitor had his choice among these 
writs, and if he did not find a writ to fit his 
grievance, he was altogether without a remedy. 
Some relaxation of this rule was introduced by 
the Statute of Westminster the Second which 
provided that "as often as it shall happen in 
Chancery that in one case a writ is found, and in 
a like case falling under the same right and 
requiring like remedy no writ is found, the Clerks 
in Chancery shall agree in making a writ." These 
writs being made in "consimili casu" with the 
older forms were the origin of the large class of 
actions called " case." The strictness of the rule 
as to forms of action often led to great injustice, 
and the Common Law Procedure Act, 1852, 
abolished the original writ in most actions as well 
as the technicalities of pleading which required 
a literal adherence to the peculiar forms of ex- 
pression characteristic of each action. By the 
Common Law Procedure Act, 1860, the rest of 
the original writs were abolished, but a knowledge 
of the forms of action is still essential, both for 
reasons of substance and of procedure. The large 
class of actions which were prosecuted in the 
former Common Law Courts have in each case 
one of the ancient original writs, or one of the 
analogous writs issued under the authority of the 
Statute of Westminster the Second, as a precedent. 
If no such precedent exist, and there is no ground 
for the interference of a Court of Equity, however 
grievous the damage a man may have suffered, there 
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is no legal remedy for him, it being obvious that 
without well-recognised causes of action the law 
would fall into a most inconvenient state of vague- 
ness. The forms of action are thus a valuable 
guide in determining whether a civil injury has 
been sustained, and they also play an important 
part in the procedure by which civil injuries are 
redressed. The Judicature Acts now require a 
short statement of the cause of action to be 
endorsed on the writ of summons, 1 thus to some 
extent reverting to the practice of the original 
writ ; and the periods within which an action may 
be brought as well as many other regulations of 
procedure have reference to the forms of action, 
or, to use a more modern phrase, the classses of 
actions which the law permits to be brought. 

The forms of action which the Supreme 
Court inherits from the Courts of Common Law 
were divided into three heads — real, mixed, 
and personal. " Real actions " were brought for 
the recovery of land or real property only; 
" mixed actions " for the recovery of real property, 
and also damages against the party detaining it ; 
"personal actions" for the recovery of personal 
property, or, as is the more usual case, of damages 
for some injury to the person or the property. 

In primitive times the right to land was 
the staple subject of litigation, and therefore 
real and mixed actions were the most important 
branch of civil procedure. Real actions were 
extremely numerous, and, although of rare 

1 Ord. ii 1. ♦ 
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practical occurrence in mQdern times, existed until 
1833. In that year they were all abolished 1 
.except three, namely "writ of right of dower," 
" dower unde nihil habet " and " quare impedit," 
the first two of which are brought by a widow to 
compel the due assignment of her dower — the 
former being used when the widow has received 
part of her dower, and the latter when she sues 
for the whole — and the third, by a person who 
complains that he has been improperly deprived 
of ecclesiastical patronage. 

Of mixed actions the most important has always 
been the action of "ejectment." It was in its 
original form an action of trespass, in which 
damages were claimed, but by means of an elaborate 
fiction it became an action by which persons 
might recover the possession of land wrongfully 
withheld from them. The fiction consisted mainly 
in the creation of John Doe as the "nominal 
plaintiff," and Richard Roe as the "casual 
ejector," the real parties to the action being the 
claimant who was looked upon as the lessor of Doe, 
and the person in possession who was allowed 
to take Roe's place. Under the Common Law 
Procedure Acts this time-honoured fiction disap- 
peared, but the action was placed on a footing 
peculiar to itself* Its place is supplied under the 
Judicature Acts by the action for the recovery of 
land. The term ejectment is still used as the 
short title for this form of action, but it now 
follows the general law applicable to actions except 

1 3 & 4 Will. IV. c. 27, s. 36; 0. L. P. Act, 1860, b. 26. 
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in certain particulars arising out of the nature of 
the claim. 

The class of personal actions is far the most 
extensive. It comprehends all claims of redress 
for personal violence or aggression; all demands 
founded upon contracts between man and man; 
all' complaints for injuries done to personal pro- 
perty, and also for injuries to real property, ex- 
cepting where the plaintiff seeks to recover land 
itself. Personal actions are divided into two 
great classes:— -1. Actions " ex delicto," or founded 
upon "tort." 2. Actions "ex contractu/' or 
founded upon contract : and these are again sub- 
divided into several subordinate species. Under 
the class of actions ex delicto or of tort are com- 
prehended, — 

Trespass, which lies for injury either to real or 
personal property, or to the person, accompanied 
by actual and immediate contact. The most im- 
portant examples of this class of actions are 
assault, false imprisonment, and trespass to land. 

Case, or trespass on the case which lies for 
injuries either to real or personal property, or to 
the person, not accompanied by immediate contact. 
This is a very large class of actions derived as 
has already been pointed out from the practice 
of granting original writs " in consimili casu " 
with the more ancient writs which in personal 
actions were mostly framed in trespass. As a 
familiar instance of the distinction between tres- 
pass and case, suppose a person throw a log of wood 
on the highway, and by the act of throwing another 
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person is injured, the appropriate remedy would 
be trespass. But if the log reach the ground and 
remain there, and some one fall over it, the remedy 
is case, as the injury is not immediately con- 
sequent on the act The commonest forms of 
this kind of action are defamation, negligence, 
seduction, nuisance, withdrawal of support to land, 
obstruction of ways, watercourses and lights, and 
infringement of rights of sporting, patent, copy- 
right, and trade mark. 

Trover, which is a variety of the action on the 
case, and is adopted when it is alleged that goods 
and chattels of the plaintiff have been converted 
to the defendant's use, as by his selling them or 
otherwise dealing with them. It is so called 
because the original writ, and afterwards the de- 
claration, stated that the defendant found the 
goods in question, and converted them to his own 
use. 

Detvnue, which lies where a party claims the 
specific recovery of goods and chattels or deeds 
and writings detained from him. In this action 
the judgment was formerly for the recovery of the 
thing detained or its value, so that the defendant 
might retain the thing, by paying the value as- 
sessed ; but there is now power to order a " writ 
of delivery " to issue for the return of the chattel 
detained, without giving the defendant the option 
of paying its value ; and if the chattel cannot be 
found, the defendant's lands and goods may be 
distrained until it be returned. 1 The plaintiff, 

l Ord. xlviii. ; C. L. P. Act, 1854, b. 78. 
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however, may have its assessed value at his 
option. 

Replevin, which is in form an action for 
damages for the illegal taking and detaining of 
goods and chattels. It is most usually brought by 
a tenant against his landlord who has distrained 
on the tenants goods and the tenant desires to 
have the goods returned to him in specie rather 
than to bring an action for damages, and by the 
owner of cattle distrained " damage feasant " to 
answer for injury to crops, but it also lies in most 
other cases where goods are illegally taken. The 
action is based on the ancient writ "replegiari 
facias " directed to the sheriff commanding him to 
deliver the distress to the owner, and afterwards 
to do justice in the matter in the County Court. 
By the Statute of Marlbridge the sheriff was 
authorised to replevy goods without the writ, a 
bond being entered into by the replevisor to prose- 
cute an action, and if unsuccessful, to return the 
goods. The Registrar of the County Court in 
which the distress is taken now grants the replevin 
and approves the bond. It was always usual in 
cases of importance to remove the action from the 
County Court to a Superior Court, and it may 
now be brought in the High Court whenever the 
title to some corporeal or incorporeal heredita- 
ment is in question or the rent or damage 
exceed £20. 1 

Actions ex contractu, or founded on contract, 
which so far as they are derived from the original 

1 19 & 20 Vict. c. 108, s. 65; C. L. P. Act, 1860, a. 22. 
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writs must be looked upon as varieties of the 
action on the case are, — 

CoveTiant, which is brought to recover damages 
for the breach of a promise made by deed. 

Debt, which is generally brought, as its name 
imports, for the recovery of a sum of money pay- 
able in respect of a direct apd immediate liability 
of a debtor to a creditor, whether due by specialty 
or simple contract. It also lies in all cases in 
which by Act of Parliament one party has a right 
to recover a sum certain from another. The most 
important of the numerous money claims are for 
goods sold, money lent, work done, money received 
for the plaintiff, claims on bills of exchange and 
promissory notes, and calls on shares. This class 
of actions corresponds with claims for liquidated 
sums. 

Scire facias, which lies to enforce certain judg- 
ments, recognizances, that is, acknowledgments of 
indebtedness entered on the records of a Court of 
law, and other obligations of record. A judgment 
which has remained unenforced for a length of 
time is not now revived by scire facias, but by a 
simpler process to be hereafter explained ; and a 
judgment against a joint stock company, formerly 
enforced against an individual shareholder by 
scire facias is now enforced by obtaining leave 
from a judge to issue execution against the share- j 

holder. 1 ! 

Assumpsit, which lies to recover damages for 
the breach of any simple contract, that is, a con- 

1 Ord. xlii. 23. 
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tract not under seal. Thus it lies for nondelivery 
and non-acceptance of goods, breach of warranty, 
breach of promise of 'marriage, and many cases of 
negligence arising out of contract. 

Two other forms of action ex* contractu, viz., 
"^account " and * annuity," employed for purposes 
which their names imply, are now obsolete, the 
former being merged in the more comprehensive 
process for obtaining an account used in the Court 
of Chancery, and the object of the latter being 
attained by simpler forms of aetion. 

Little need now be said of the statutory ff action 
of mandamus" given in 1854 to the Common 
Law Courts to compel the performance of any 
duty -in the fulfilment of which the plaintiff was 
personally interested, and now, since the repeal 
by the Procedure Law Revision Act of 1883 of the 
sections creating it altogether obsolete. A very 
limited construction was given to the words of the 
statute, and the action was looked upon as rather 
in aid of the prerogative writ of mandamus, which 
is obtained by motion in the Queen's Bench 
Division to enforce the performance - of public 
duties, than as a means for compelling the specific 
performance of civil obligations. 

The action of mandamus is the less important 
now that in all forms of action a claim may be 
made for a " mandamus," a process for compelling 
the specific performance of an obligation, whether 
arising from contract or tort, borrowed from the 
u mandatory injunction " of the Court of Chancery. 
Very closely allied to this process is its converse, 
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the " injunction/' which may be claimed in any 
action by a party who desires his opponent to be 
ordered not to do, or not to continue to do, an act 
which is alleged by him to be an infringement of 
his rights. This remedy, in a limited form, was 
conferred on the Common Law Courts in 1854, 
but now by the effect of the consolidation of prac- 
tice, and the wide language of the 8th sub-section 
of the 25th section of the Judicature Act, 1873, 
the High Court of Justice has even larger powers 
to order an injunction, whether on terms or 
absolutely, than the Court of Chancery formerly 
possessed. 1 

The actions over which the Supreme Court now 
obtains jurisdiction by reason of its absorption of 
the Court of Chancery, are not classified as forms 
of action strictly so called. The remedies available 
in Chancery were never stereotyped into technical 
formulae, as happened to the common law actions 
in the original writs. Still the important branch 
of actions, which may be called Chancery actions, 
may easily and conveniently be reduced into 
classes. The most important of them are the 
administration action, in which a creditor, a 
legatee or other interested person, claims to have 
the estate of a deceased person administered under 
the control of the High Court; the action of 
account, in which a partner, mortgagee, or other 
person, claims to have a debtor and creditor state- 
ment taken of the dealings between himself and 

1 Btddow v. Beddow, 47 L. J. Ch. 588; L. R 9 Ch. 89. 
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another person who is under an obligation to 
furnish him with an account; the action for 
dissoluton of partnership, in which a partner 
claims to be relieved from the contract as against 
his fellow; the foreclosure action, by which a 
mortgagee may compel a mortgagor either to pay 
principal, interest, and costs, or to give up all 
claim to the mortgaged property ; the redemption 
action, by which the mortgagor offers to pay 
principal, interest, and costs, and claims to have 
the mortgage property re-conveyed to him ; the 
action for portions, by which claim is made to 
have the sums of money provided for younger 
children raised out of the estate ; the partition 
action, where one of several owners claims to have 
the land divided ; and the actions for the eowcwtion 
of trusts, the caTicellation or rectification of deeds, 
and the specific performance of contracts, the 
object of which is implied in their names. Some- 
thing should be said of the action for the per- 
petuation of testimony. This action differs from 
all other forms of action in the fact that there is 
no question in dispute. It is brought by a person 
alleging that on the happening of an event in the 
future he will be entitled to some " honour, title, 
dignity or office," or an interest in property, real 
or personal, and desiring to put on record evidence 
which might otherwise be lost. The testimony 
is taken as in an ordinary action, but the action 
is not entered for trial. In any action in the 
future between the same parties, or those claiming 
under them, the evidence thus secured of a witness 
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who is dead or out of the jurisdiction may be read; 
The depositions maybe used against the Crown 
if the Attorney-General was made a party to the 
action. 1 

The forms of action derived from the Probate 
Court are few and simple. They are the action 
for propounding a will in solemn form; the 
interest action, where the plaintiff claims the grant 
of letters of administration as one of the next of 
kin of the deceased ; and the revocation action, 
in which it is sought to revoke a probate granted 
in common form or letters of administration. 
In these actions the validity of a will as a whole, 
whether in respect of the capacity of the testator, 
or its due execution, is put in issue, or the claim 
of a person to be one of the next of kin of the 
deceased is determined, but the greater part of the 
Probate business of the High Court is- transacted 
upon motion and not by action. 

The characteristic of the most important 
actions to which the Supreme Court has suc- 
ceeded from the Admiralty Court is that the 
proceeding is not against a person but a ship, 
cargo, or freight, in order to enforce a maritime 
lien. Maritime lien is enforceable in the action 
of damage by collision or otherwise, whether to 
ship or cargo ; the action on a bottomry bond, by 
which instrument money is lent at a high premium, 
on the chance of the ship arriving safely ; the 
respondentia action, in which the cargo alone 
has been pledged on the same terms ; the action 

1 Ord. xxxvii. 35—38. 



PROBATE AKD ADMIRALTY ACTIONS. 39 

of possession, when a claim is made, whether by 
owner, mortgagee, or other person to be possessed 
of the ship ; the action for salvage, or for towage, 
when reward is claimed for assisting a vessel in 
distress, or for towing her ; the action for pilotage; 
the action for masters and seamen's wages in 
respect of service on board the ship; and the 
action for necessaries supplied to the ship in port. 

The plaintiff having decided on the kind of 
claim, or combination of claims, he proposes to 
prosecute in the Supreme Court, his next care is 
to see whether his right of action has been affected 
by lapse of time. This mainly depends on an 
important series of Acts of Parliament called the 
" Statutes of Limitation ;" statutes, the policy of 
which is to prevent litigation, to quiet people's 
rights, and to set their minds at ease by protecting 
them against old claims. Without this protection 
claims might start up after the evidence has been 
lost, which, had they been brought forward earlier, 
would have rebutted them. 

The times of limitation are as follow :— r 

Twenty years are the limitation for actions of 
debt or covenant founded on deeds or recog- 
nisances, and also for actions brought before the 
1st January, 1879, to recover any land or rent, 
that is, the right to receive rents out of land, also 
for actions of redemption brought before the same 
date, counting from the time when the mortgagee 
took possession. 1 

Twelve years for actions brought after the 1st 

i 3 & 4 Will. IV. c. 42 ; 3 & 4 WiU. IV. c. 27. 
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January, 1879, to recover any land or rent, or any 
sum secured by mortgage, judgment or lien charged 
on land, also for any legacy, and to redeem a mort- 
gage. 1 

Six years are the limitation for actions of trespass 
to land, detinue, trover, case generally, assumpsit, 
debt without specialty, arrears of rent, and interest 
payable out of land. 2 

Four years are the limitation for trespass to the 
person or goods, and two years for slander, 3 which 
period is also the limitation for actions on penal 
statutes brought by the party aggrieved. Actions 
on penal statutes brought by a common informer 
have one years limitation, 4 and so have actions 
brought to compensate the families of persons 
negligently killed. 6 

If the party entitled to bring the action be a 
married woman, an infant under age, or insane, 
further time is allowed. If the intended defendant 
be beyond seas when the cause of action accrues, 
the time does not begin to run till his return, 6 but 
in the case of joint debtors, the time begins to run 
as against those not beyond seas from the time of 
the accrual of the cause of action, and not from 
the time those beyond seas return. 7 

In all the cases of disability or exemption in 
which the operation of the statute is temporarily 



1 37 & 38 Vict. c. 57. 

a 21 Jac. I. c. 16; 3 & 4 Will IV. c. 27, s. 42. 

1 21 Jac. I. c. 16. 

4 31 Eliz. c. 5 ; 3 & 4 Will. IV. c. 42. 

5 9 & 10 Vict, a 93. 6 4 & 5 Anne, c. 16. 
7 19 & 20 Vict c. 97, s. 11. 



STATUTES OF LIMITATION. 4J 

suspended, there prevails the general rule, that if 
the disability be once removed, but for one single 
instant, so that the time of limitation once begins 
to run, nothing can afterwards stop it. At com- 
mon law the operation of a Statute of Limitation 
was not affected by the cause of action, being frau- 
dulently concealed from the party entitled to bring 
the action, but the equitable rule introducing an 
exception in cases of fraud now prevails in the 
Supreme Court. 1 

It is important to recollect that these Statutes 
of Limitation, though they prevent an action from 
being brought after the time of limitation has 
elapsed, do not in general destroy the right on 
which such action would have been founded. 
They take away, as is commonly said, not the 
plaintiff's right, but his remedy; so that, if he can 
in any way avail himself of his right without 
bringing an action, he is, even after the time of 
limitation has expired, at liberty to do so. Thus, 
a solicitor has but six years to bring an action on 
his bill, and, if he allow that time to expire, he 
cannot sue for its recovery. But still , if he have 
any of his client's papers in his custody, he will 
retain his lien upon them until his claim is satis- 
fied, even though the six years have elapsed. A 
written acknowledgment of the debt or right in 
general revives the action from the date of the 
acknowledgment. 

In order to prevent a Statute of Limitation 
from barring a right of action, it is usual to sue 

1 Gibbs v. Guild, 51 L. J. Q. B. 313; L.R.9Q.B.D. 59. 
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out a writ, and thus commence the action within, 
the limited time, and then, by suing out other 
writs, continue the proceedings, so as to keep the 
action alive down to the time when it becomes 
expedient actually to serve the defendant. This 
proceeding waa formerly a matter of course, but 
now a writ cannot be renewed without leave ob- 
tained upon a summons. 1 

Having settled the form of his action and con- 
sidered whether it is unaffected by the Statutes of 
Limitation, the plaintiff will proceed to shape his 
action further by determining the parties proper to 
sue and to be sued. This was formerly a question 
of great importance, as a mistake at this point, 
whether in joining too many or too few persons 
either as plaintiffs or defendants, was often fatal 
to the whole action. The Judicature Acts, how- 
ever, relieve the plaintiff from many anxieties on 
this score, and claims may now be made, either 
by or against several persons as parties jointly, 
severally, or in the alternative. If all the parties 
affected have not been joined, judgment may be 
claimed against or in favour of those who have 
been joined, and full powers of amendment whether 
by way of addition or substitution of parties are 
conferred. 2 

Partners may now sue and be sued in the name 
of the firm. 3 Corporations sue and are sued in 
their registered or corporate title, and there are 
certain associations, especially banking companies, 4 

i Ord. viii. 1. * Ord. xvi. 3 Ord. xvi. 14. 

4 7 Geo. IV. c. 46 ; 1 & 2 Vict. c. 96 ; 5 & 6 Vict. c. 85. 



ACTIONS BY AND AGAINST INFANTS. 43 

provided by statute with a public officer as their 
litigant representative. A hundred, although not 
a corporate body, is sometimes though rarely sued 
for damage done feloniously, as in a riot, unless the 
damage be no more than 301., in which case, a sum- 
mary remedy is provided. No individuals are 
named as defendants but the inhabitants of the 
hundred generally; and the writ is served upon 
the high constable, who gives notice of it to two 
justices acting for the hundred. 1 Trustees may 
sue and be sued as representing the trust with- 
out joining beneficiaries f and where there are 
numerous parties with the same interest one or 
more may sue, or by leave may defend for the 
rest. 3 Thus a creditor may institute an adminis- 
tration action on behalf of himself and all other 
creditors. 

There are certain persons who, through an in- 
capacity presumed by law, cannot be made parties 
to an action in the ordinary way, but a peculiar 
practice applies to them. These are infants, 
married women suing or sued before the 1st 
January, 1883, and lunatics. Their incapacity 
arises from the asssumption that they are not able 
to look after their own litigious interests, nor to 
appoint a solicitor to do so for them. 

Infants sue in the Supreme Court by their "next 
friend," and defend actions by their "guardian ad 
litem/' 4 as formerly in the Court of Chancery. 
The next friend or guardian ad litem of an infant 

1 7 & 8 Geo. IV. c. 31 ; Ord. ix. 8. 

8 Ord. xvi. 8. s Ord. xvi. 9. 4 Ord. xvi. 16. 
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is in general his legal guardian, but any person 
may be put forward for the purpose. 

Since the 1st January, 1883, when the Married 
Women's Property Act, 1882, came into opera- 
tion, the litigious disabilities of married women 
are of little importance. By that Act, reinforced 
by the Rules of the Supreme Court, 1883, every 
woman, whether married before or after the Act, 
" shall have in her own name, against all persons 
whomsoever, including her husband, the same civil 
remedies for the protection and security of her 
own separate property, as if such property 
belonged to her as a feme sole," and she is made 
capable of suing and being sued either in contract 
or tort, or otherwise in all respects as if she were 
a feme sole. 1 

This freedom of married women in the law 
courts has only been brought about by gradual 
stages, which ought to be briefly detailed. Origi- 
nally in actions by or against a wife the husband 
must in general have been joined with the wife, 
whether as plaintiff or defendant, when the cause 
of action would survive to or against the wife. 
By the Married Women's Property Act, 1870, 2 
a married woman might maintain an action in 
her own name for the recovery of any wages, 
earnings, money, and property declared by the 
Act to be her separate property, or of any pro- 
perty which belonged to her before marriage, 
and which her husband has, by writing under his 

1 45 & 46 Vict. c. 75, s. 1, eub-s. 2, and s. 12 ; Ord. xvi. 16. 
8 33 & 34 Vict, c 93, b. 11. 
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hand, agreed with her shall belong to her after 
marriage as her separate property. By the Act 
for establishing the Court for Divorce and 
Matrimonial Causes, 1 a wife deserted by her 
husband might obtain from a magistrate a pro- 
tection order, by which her property and earn- 
ings were protected against her husband or his 
creditors, or any person claiming under him. She 
could thereupon sue in respect of her property as 
if she were a feme sole; and during the con- 
tinuance of the order and the desertion the wife 
was deemed in the like position in all respects 
with regard to property and contracts, and suing 
and being sued, as she would be if she obtained a 
decree of judicial separation. By the same Act a 
judicial separation between husband and wife 
might be decreed in certain cases ; and, in case of 
a judicial separation the wife was from the date of 
the decree, and whilst the separation continued, 
considered as a feme sole with respect to property 
of every description which she might acquire, or 
which might come to or devolve upon her. In 
every case of a judicial separation the wife was 
considered as a feme sole for the purposes of con- 
tract, wrongs, and injuries, and suing and being 
sued in any civil proceedings. 

In cases where these Acts of Parliament do not 
apply and in actions brought before 1st January, 
1883, a married woman sued in respect of separate 

property by her next friend, except by special 

^ ~^ — — — 

1 20 & 21 Vict. c. 85, ». 21, 25, 26. 
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leave, and not in conjunction with her husband, 
who was made a defendant in the action. 

A lunatic, that is, a person legally declared to 
he of unsound mind by inquisition, sues and 
defends by his committee with the sanction of the 
Court of Lunacy. A person of unsound mind 
who has not been so legally pronounced sues by 
next friend and defends by guardian. 1 The next 
friend, whether of an infant, or person of unsound 
mind, must give a written authority to the solicitor 
to take the proceedings. 

Formerly it was a strict rule that only one cause 
of action could be made the subject of an action 
at law. This rule has now been modified so that 
with certain exceptions any number of causes of 
action may be joined subject to severance if they 
cannot be conveniently disposed of together. 
Thus an action of libel has been held to have 
been well brought by eight plaintiff's together, 
although there was no joint damage. 2 And there 
seems nothing either in the law of parties or causes 
of action to prevent several persons, for example, 
injured in one railway accident, or several share- 
holders complaining of a fraudulent prospectus, 
joining in one action, provided that no inconveni- 
ence in trying it is caused by such combination. 
The exceptions are that no claims but those in 
respect of mesne profits, arrears of rent, and 
damages for breach of the contract under which 
the premises are held or for any injury to the 

1 Ord. xvi. 16. 

3 Booth v. Briscoe, L. R. 2 Q. B. Dir. 496. 
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premises claimed, can be joined with a claim for 
the recovery of land without leave, nor without 
leave can claims by a trustee in bankruptcy be 
joined with claims by him in any other character. 
On the other hand, claims by or against a husband 
in respect of his wife may be joined with claims by 
or against him individually, and claims by or 
against an executor or administrator as such may 
be joined with claims by or against him indi- 
vidually, these latter being claims arising out of 
his administration of the property, although as 
accruing since the death of the deceased person 
he is personally concerned in them. 1 

There are certain cases in which preliminary 
steps must be taken before the writ in an action 
is issued. Thus, if the action be by a solicitor for 
the recovery of his. bill of costs, he must deliver a 
signed bill of costs a calendar month before the 
commencement of his action, but a judge is emr 
powered to authorize the commencement of an 
action before the expiration of the month, on 
proof that there is probable cause for believing 
that the client is about to quit England. 2 

There are also many cases in which notice of 
action must be given to the defendant before it is 
brought, in order to enable him, if he please, to 
tender amends. This protection is frequently 
extended to a person acting in a public capacity, 
in respect of a matter done by him in the execu- 
tion of his duty. Thus, no action can be com- 

1 Ord. xviii. a 6 & 7 Vict. c. 73, b. 37. 
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menced against a justice of the peace for any- 
thing done by him in the execution of his office 
until after notice in writing, which must clearly 
state the cause of action, and the Court in which 
the action is intended to be brought, and must 
have indorsed upon it the name and place of abode 
of the party intending to sue, or of his solicitor. 1 
There are numerous other Acts of Parliament 
which require notice of action to be given. Judges 
and officers of the County Courts, officers of the 
army, navy, marines, customs and excise, and many 
others, are entitled to such notice for matters done 
in their respective offices. 

In general, a person is entitled to notice of 
action under one of thes6 statutes when he 
honestly believed in the existence of facts which, 
if they had existed, would have afforded a justifi- 
cation under it. 2 To establish uniformity it is 
provided that in all cases where notice of action is 
required, it shall be given one calendar month at 
least before any action shall be commenced. 8 

If an action be brought against a constable, or 
anyone acting in his aid, for anything done in 
obedience to the warrant of a justice of the peace, 
a demand in writing for the perusal and a copy of 
the warrant, signed by the plaintiff or his solicitor, 
must be made or left at his usual place of abode. 4 
The effect of this provision is, that, if the demand 
be not granted within six days, the plaintiff may 

1 11 & 12 Vict c. 44, a. 9. 

» King v. Chamberlain, 40 L. J. 0. P. 273 ; L. R. 6 C. P. 474. 

1 5 & 6 Vict. c. 97, n. 4. 

4 24 Geo. II. c. 44, s. 6. 
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commence Lis action against the constable alone ; 
but, if it be granted within the six days, he cannot 
sue the constable without joining the justice who 
made the warrant as a co-defendant, and then the 
mere production and proof of the warrant at the 
trial will entitle the constable to a verdict, though 
if a verdict be found against the justice, he will 
have to pay to the plaintiff not only his costs in 
the action, but also the costs which the plaintiff is 
liable to pay to the constable. 

Finally, although in strict law a suitor is en- 
titled to issue a writ without any notice to the 
person he sues, yet out of courtesy it is the 
universal practice to write a letter before action, 
threatening legal proceedings unless the claim is 
satisfied. 



D 
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CHAPTER III. 

THE WRIT OF SUMMONS AND APPEARANCE. 

Having disposed of these preliminary con- 
siderations we now. arrive at the commencement 
of the action itself, the first step in which is the 
writ of summons, the most familiar kind of legal 
process. 

Process may be defined as a form of proceeding 
taken in a court of justice for the purpose of giving 
compulsory effect to its jurisdiction. The process 
of the Supreme Court of Judicature consists of 
writs. Writs are letters missive from the sove- 
reign, commanding the doing or forbearing of some 
act. Thus, a writ of mandamus issues, as its 
name imports, to command the performance, a 
writ of prohibition to command the forbearance, 
of an act. Writs are always directed to the 
person on whom the command is imposed : they 
are always witnessed or " tested," in the name of 
some person appointed for that purpose by law. 
A very important class of writs has always been 
those by which a civil action is commenced and 
an appearance enforced. 

Writs of this kind were in former times ex- 
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tremely numerous, and subject to rules of an 
extremely complicated nature, a large portion of 
every book of practice being devoted to their 
explanation. That old and inconvenient system 
was, however, abolished, and a new system gradu- 
ally established by the Uniformity of Process Act.. 1 
by the Common Law Procedure Act, 1852, and 
lastly by the Judicature Acts. Under the provi- 
sions of these Acts of Parliament all actions in 
the Superior Court are now commenced by writ of 
summons. 2 

A writ of summons is a letter* missive from the 
sovereign, issued at the instance of a plaintiff in 
a civil action for the purpose of compelling the 
defendant to appear and answer the claim on pain 
of judgment being given against him in his 
absence. The form of a writ of summons is given 
as Form 1 in the Appendix to this book, 3 and it 
consists of the body of the writ and the memoranda 
which appear on the face of the writ, and the 
indorsements which appear on the back. 

The body of the writ is headed with the date of 
the year in which it was issued, together with a 
letter and number to identify it in the records of 
the Court. It next contains the " title/ that is 
the words, " In the High Court of Justice," followed 
by the name of a Division, and if that Division be 
the Chancery Division, the name of a judge thereof 
and the names of the plaintiff and defendant 
"between" whom the action is expressed to be. 
i i ■» i 

1 2 WiE IV. c. 39. * Ord. i 1. » Ord. n. 3. 

D2 
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It is directed to the defendant, whom it commands 
within eight days after service to enter an appear- 
ance at a certain place, and gives him notice that 
in default of appearance the plaintiff may proceed 
to judgment. The body of the writ terminates with 
the name of the Lord Chancellor as a witness, and 
the date of the day of its issue. 1 

The memoranda consist, first, of a direction to 
the plaintiff to serve the writ within twelve 
months, and secondly of an intimation to the 
defendant where he may enter an appearance. 

The indorsemerfts are of three kinds. First, 
the " indorsement of claim," being a brief state- 
ment of the claim in the action, in order that 
the defendant may know what the suit is about. 2 
Secondly, the " indorsement of address," that is, 
the name and place of business of the solicitor, or 
firm of solicitors, who issue the writ, if it be issued 
by a solicitor, also of the principal solicitor, if issued 
by a solicitor acting as agent only, and also the 
address of the plaintiff in whose name it is issued, 
in order that the defendant may know accurately 
who his adversary is, and who is his adversary's 
legal adviser through whom he may treat. 8 The 
indorsement of address must also, if the solicitor's 
place of business do not answer the purpose con- 
tain an " address for service " for the interchange 
of the successive documentary proceedings in the 
action, within the three miles radius of the Central 
Hall at the Royal Courts of Justice, which com- 

1 Ord. ii. 3. . * Ord. ii. 1. » Ord. iv. 1. 
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prehends the legal quarter of London. If the writ 
is not issued by a solicitor the plaintiff must still 
more clearly identify himself by indorsing his 
place of residence and occupation by way of 
address, and also an address for service if his 
residence do not answer that purpose. 1 The 
third indorsement is the " indorsement of service," 
made after the writ is issued by the person who 
serves the writ inserting, within three days at least 
after he has served it, the date at which it was 
served in the space provided. 2 

If the defendant have reason to doubt that the 
writ is issued with the responsibility of the solici- 
tor whose name appears on its back, he may call 
on the solicitor to declare whether the writ was 
issued by his authority. If not so issued all pro- 
ceedings are stayed until the leave of a judge to 
proceed is obtained. 3 

A modification must be made in certain parti- 
culars when the writ is issued out of a District 
Registry, which may be done in any action except 
a Probate action. 4 On a Registry writ the place 
assigned for the appearance of the defendant 
must be the office of the Registry if the defendant 
either reside or carry on business within the dis- 
trict. 6 If the defendant neither reside nor carry 
on business within the district the place of ap- 
pearance must be expressed to be either the office 
of the Registry or the London office, at the defend- 
ant's option. 6 In a Registry writ there must, if 

1 Ord. iv. 2. a Ord. ix. 15. 8 Ord. vii. 1. 

4 Ord. v. 1. 5 Ord. v. 4. 6 Ord. v. 3. 
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the plaintiff suing in person, or the plaintiff's 
solicitor have his address outside the district, be 
an address for service within the district. 1 Form 
13 in the Appendix is a form of registry writ. 

Such being a skeleton form of a writ of sum- 
mons, the next consideration is how to fill up the 
blanks in order to produce a writ practically 
applicable to a particular case. 

The first most important step is to £11 in the 
name of the Division to which the action is 
assigned. By so doing the plaintiff chooses one 
of the Divisions, or branches of the High Court 
now, as has been explained, the sole remnants of 
the amalgamated courts. All the further pro- 
ceedings in the action will be entitled and taken 
in this Division. 2 As a general rule, the plaintiff 
may choose what Division he please, but if the 
action be for (1) the administration of a dead 
person's estate, (2) the dissolution of a partnership 
or the taking of accounts, (3) the redemption or 
foreclosure of a mortgage, (4) the raising of por- 
tions and other charges out of land, (5) the sale of 
property subject to a lien, (6) the execution of a 
trust, (7) the rectification or cancellation of a 
written instrument, (8) the specific performance of 
a contract respecting real estate, (9) the partition 
or sale of real estate, (10) the wardship of infants 
and the care of their estates, the Chancery Division 
must be named in the writ. 3 These are actions in 
which the former Court of Chancery had practi- 

1 Ord. iv. 3. 2 Jud. Act, 1876, s. 11 (1). 

8 Jud. Act, 1873, s. 34 (3). 
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cally exclusive jurisdiction, and they are retained 
in the Chancery Division to which the judges of 
the Chancery Court were transferred. In the 
same way actions over which there was formerly 
exclusive jurisdiction in the Court of Probate, 
that is, where the validity of wills or the grant of 
letters of administration is concerned, or in the 
Court of Admiralty, that is, where the ship, cargo, 
or freight, is attached, must be assigned by the 
writ to the Probate, Divorce, and Admiralty Divi- 
sion. In respect of actions of the common law 
type the choice of the plaintiff is almost un- 
limited, but the ancient real actions of dower and 
quare impedit already referred to, in respect of 
which the Court of Common Pleas had exclusive 
jurisdiction, must only be assigned to the Queen's 
Bench Division, 1 which now represents all the 
former courts of common law. If the plaintiff 
assigned his action to the Chancery Division, he, 
until 1883, had the right to assign it to a par- 
ticular judge by naming him in the title of the 
writ. A new practice on this head was introduced 
in that year, by which actions are assigned to the 
judges of the Chancery Division in rotation, and 
the name of the judge next on the rota is marked 
on the writ by the officer issuing it. 2 The Chan- 
cery judges to whom actions are thus assigned are 
the judges only to whom a staff of clerks is 
attached, as one of the judges of the Chancery Divi- 
sion has no chambers in which the more formal 
business of the action is transacted, but actions 

1 Jud. Act, 1873, s. 34. a Ord. v. 9. 
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are transferred to him for the purpose of trial 
only. In the Queen's Bench Division actions are 
not assigned to a particular judge; but whenever 
it becomes necessary to make one of the formal 
applications in the action to a master, the action 
becomes assigned to that master, who thereafter 
hears all such applications in that action. 1 If the 
writ be issued out of a District Registry the name 
of the Registry should be added. 2 

Having assigned his action to a Division the 
plaintiff's next care is with the indorsements of 
claim. These are of three kinds, that is, the 
* general indorsement/* the "special indorsement," 
and the " indorsement of debt and costs." A brief 
indication of the cause of action for which the 
plaintiff is suing, as, for instance, that his claim 
is for damages for an assault, must be given in all 
actions as a general indorsement. 8 The Appendix 
of Forms (a) given in the Rules of the Supreme 
Court, 1883, provides forms of general indorse- 
ment for all the most usual actions, 4 and an 
example of a general indorsement is given in Form 1 
to the Appendix in this book. If the plaintiff 
sue in a representative capacity he must also 
indorse the fact on the writ, 5 and in Probate 
actions the indorsement must show the character 
in which the plaintiff sues. 6 

The special indorsement is applicable, with one 
exception hereafter mentioned, to cases of liquidated 

demand only, and is optional in the plaintiff. A 

i. 

1 Ord. v. 6. 2 Ord. v. 13. » Ord. ii. 1 ; Ord. iii. 1, 2. 

4 Ord. iii. 3. « Ord. iii. 4. « Ord. iii. 5. 
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liquidated demand arises in an action of debt, 
when the defendant is charged with a promise to 
pay so many pounds, shillings, and pence, or it 
is alleged that there is an agreement between 
plaintiff and defendant for the payment of a sum 
of money, and the amount either resolves itself 
into a mere matter of calculation, or has been left 
to be determined by what is reasonable. When 
the claim is of either of these classes the plaintiff 
may specially indorse bis writ, that is, may set 
down the items of the claim, identified, as far as 
consistent with brevity, by description and dates. 1 
The case, not being a liquidated demand, to which 
the special indorsement is applicable is a claim 
for the recovery of land made by a landlord 
against a tenant, or persons claiming under him, 
whose term has expired or been determined by 
notice to quit. If the plaintiff claim, not a sum 
expressly or implicitly agreed on, but damages for 
a tort or for a breach of contract, as, for instance, 
if he say that he has lost custom by being slan- 
dered in his trade, or that by reason of the non- 
delivery of goods he has had to buy others at a 
loss, he cannot specially indorse his writ. .The 
advantage which gives importance to the power 
of specially indorsing the writ is that the plaintiff 
may, after an appearance has been entered by the 
defendant, apply for speedy judgment on affidavit 
without going to trial. 2 A special indorsement 
also serves as a sufficient statement of claim in the 
action. 3 An example of a special indorsement is 

1 Ord. iii. & a Ord. xiv. ■ Ord. xx. 1 (a). 

D3 
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given in Form 13 of the Appendix, in the case of 
action on a butcher's bill. 

The plaintiff, although permitted, is not bound 
to indorse his writ specially, but in all actions in 
which a claim for a liquidated demand only is 
made, he must supply for the defendant's benefit 
an indorsement of debt and costs ; that is, he must 
amplify his general indorsement by claiming so 
much for debt and so much for costs. A form of 
indorsement must also be employed, stating that 
if the claim for debt and costs be paid to the 
plaintiff or his solicitor within four days, or, if the 
writ be for service abroad, within the time limited 
for appearance, all proceedings will be stayed. 
The defendant may pay the sum claimed, but if 
he think the amount due to costs too large, he 
may have the costs taxed, and if more than one- 
sixth be taxed off, the plaintiff's solicitor must 
pay the costs of taxation. 1 

In all cases where this remedy is appropriate 
the writ must be indorsed with a claim for an 
account, 2 which may then be obtained in default 
of appearance or immediately on appearance. 3 

The writ of summons, having been prepared by 
the plaintiff or his solicitor, is issued by sealing 
at the proper office, where a copy is left to be 
filed and an entry made in the cause book. 4 In 
Probate actions an affidavit verifying the indorse- 
ments on the writ must be filed, in order to protect 



1 Ord. iii. 7. 2 Ord. Hi. 8. 

• Ord. xv. « Ord. v. 10—14. 
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the representatives of a deceased person from vexa- 
tious proceedings. 1 

The next step is to serve the writ. In a 
great number of cases communications will al- 
ready have taken place between the solicitors 
on both sides, and the defendant's solicitor will 
have undertaken in writing to accept service and to 
enter an appearance. In such a case the writ is 
simply delivered at the office of the defendant's 
solicitor, 2 but in other cases the general rule is 
that the writ must be served personally. 3 To 
effect personal service duly a copy of the writ 
must be tendered to the defendant and the 
original shown to him if required, but there is 
full discretionary power to allow, by an order 
of the Court, a less formal mode of service, 
where the defendant is keeping out of the way, 
or where from any cause prompt personal service 
cannot be effected. There is also power to allow 
a " notice in lieu of service " by advertisement or 
otherwise to be given. The mode of proceeding 
against a defendant residing out of the jurisdic- 
tion, formerly a distinct branch of the law of 
actions, is now merely a question of service. 
Originally the only mode by which a plaintiff 
could obtain satisfaction of his demand out of the 
property which a defendant out of the jurisdiction 
might have within it, was by having him proclaimed 
an outlaw for contumacy in not appearing to the 
writ, and obtaining a share of the property for- 
feited by reason of the disabilities attached to that 

i Ord. v. 15. ■ Ord. ix. 1. 8 Old, ix. 2. 
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character. For this cumbersome and expensive 
proceeding the Common Law Procedure Act, 1852, 
substituted a process by which a plaintiff, where 
the cause of action arose within the jurisdiction, 
might issue a writ against a defendant out of 
the jurisdiction, and on proof of service, or of 
evasion of service by the defendant, might obtain 
leave to proceed in the action. The present practice 1 
is for the plaintiff simply to obtain leave to issue 
and serve a writ on a defendant out of the juris- 
diction, which he may do in all cases fairly within 
the cognizance of the English Supreme Court. 
These cases are where the subject of the action 
is real or personal property in England, or any 
instrument affecting it, a contract, wherever made, 
which ought to have been performed in England, 
but which is alleged to have been broken in 
England, or the administration of the estate of a 
deceased person who is domiciled or ordinarily re- 
sident in England, or the defendant is domiciled or 
ordinarily resident in England; but contracts broken 
in England cannot be made the subject of a writ to 
be served in Scotland or Ireland when the defen- 
dant is resident there. The ground for asking 
leave for service abroad of most general appli- 
cation is the fact that the defendant is domi- 
ciled or ordinarily resident in England. A person 
born in England of parents domiciled in England 
has his domicile here, unless it can be shown that 
he has fixed his habitation elsewhere, with the 
intention of permanently staying there. An affi- 

1 Ord. ii. 4 ; Ord xi. 
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davit showing the place where the defendant is 
believed to be, and whether or not he is a British 
subject, must be made, and a special time for 
appearance, depending' on the distance, will be 
inserted. Where the writ is to be served in Scot- 
land or Ireland, and it appears that there is a 
concurrent remedy in Scotland or Ireland, the 
judge in exercising his discretion in granting 
leave to serve abroad is to consider the comparative 
convenience of proceeding there or here, and what 
Court of limited jurisdiction might try the case in 
those countries. 1 A notice in lieu of writ to the 
effect that a writ has been issued may be sub- 
stituted for the regular form of mandatory letter 
from the Queen, and is especially intended for the 
case of a defendant who is a foreigner. If some 
of the defendants be within and some without the 
jurisdiction "concurrent writs" can be issued, as also 
in any case where it is thought advisable to attempt 
service in more than one place at the same time. 2 
Particular directions are given for service on 
particular persons. Where husband and wife are 
defendants, there must be service on both, except 
by special order. 3 An infant may, in general, be 
served through the medium of his father or 
guardian, or the person with whom he resides, but 
service on the infant himself may, by order, be 
made good service. 4 A lunatic is served through 
his committee, and a person of unsound mind not 
so found by inquisition is served through the per- 
son with whom he resides. 6 Partners sued in the 

1 Ord. xi 2. * Ord. vi. 8 Ord. ix. 3. 4 Ord ix. 4. 8 Ord. ix. 5. 
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name of their firm are served through one or 
more of their number, or through a manager at 
their place of business within the jurisdiction. 1 
Corporations are generally served through some 
superior official, and there are many statutory 
provisions for service on public bodies. In actions 
for the recovery of land where no one is in posses- 
sion, service may be effected by posting a copy of 
the writ on the door or other conspicuous place, 2 
and in Admiralty actions in rem the writ is nailed 
to the mast, or in case of transhipped cargo is 
placed on the cargo for a short time, and after- 
wards a copy left in its place. 8 Service may also 
be effected on the person in whose custody the 
cargo is, if he refuses access to it. 4 The person 
who effects the service must within three days 
indorse the date of service on the writ, as from 
this date the time allowed for the defendant to 
appear is counted. 6 

In Admiralty actions in rem in which, as we 
have seen, the proceeding is against the ship, 
cargo, or freight, a warrant for the arrest of the 
property is a necessary auxiliary to the writ. 
The form of the warrant is given as Form 22 
in the Appendix. The warrant of arrest is issued 
from the London office only, and an affidavit must 
be previously filed, showing the character of the 
claim and of the property to be arrested, and that 
the claim has not been satisfied. In particular 
varieties of this kind of action other details must 

1 Ord. ix. 6. * Ord. ix. 9. • Ord. ix. 12, 13. 

4 Ord. ix. 14. • ■ Old. ix. 15. 
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be given in the affidavit, unless specially dis- 
pensed with. In a wages action the nationality 
of the ship must be stated, and, if foreign, 
it must be proved that notice has been given 
to the Consul ; in a bottomry action the bond 
must be produced, and a copy annexed ; and 
in an action for the distribution of salvage the 
amount awarded or agreed on must be verified, 
and its holder designated. 1 The affidavit is re- 
quired as a precaution against vessels being 
unnecessarily arrested. The warrant of arrest is 
served, not by the plaintiff, but the Admiralty 
marshal or his substitutes. 2 

Service having been effected, the history of an 
action shifts from the plaintiff to the defendant. 
If he propose to defend the action, his first step 
is to enter an " appearance," a term derived from 
the ancient forms of legal procedure, according to 
which the parties were bound to make a personal 
appearance in Court. The subject may be divided 
into the manner, place, and time of appearance, 
and the appearance \by persons not named as 
defendants. 

The manner in which an appearance is effected 
is by delivering a " memorandum of appearance " 
to the proper officer. 3 The form of a memorandum 
of appearance is given as Form 2 in the Appendix, 
and the information given by the defendant in 
his first step is similar to that given * by the 
plaintiff in the writ. Like the writ the memo- 
randum of appearance is headed with the date of 

1 Ord. v. 16. a Ord. ix. 11. • Ord. xii. 8. 
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the year, and the letter, number, and title of the 
cause. The body of the memorandum consists 
simply of the words "Enter an appearance for 
X Y in this action/' Then follow the date at 
which the memorandum was delivered, the name 
of the defendant's solicitor, if he employ one, the 
solicitor's address, and, if that address be outside 
the three-mile radius from the principal entrance 
of the Central Hall at the Royal Courts of Justice, 
an address for service. If the defendant do not 
employ a solicitor, his own name appears as de- 
fending " in person," together with his address 
and an address for service if necessary. Partners 
sued in the name of the firm appear individually, 
and if one person be sued in the name of the firm 
he appears individually, but in both cases the 
action still continues as against the firm. 1 If 
several defendants appear by the same solicitor, 
as very commonly happens, one memorandum is 
sufficient. If the action be for the recovery of 
land, and the appearance be entered by a landlord 
who is in possession by his tenant, the memorandum 
of appearance must state that he appears as land- 
lord. 2 It may also state in any such action that 
the person appearing limits his defence to certain 
land. 3 The defendant must on the day on which 
he enters an appearance give a written notice to 
the plaintiffs solicitor or the plaintiff suing in 
person that he has appeared. This notice may be 
served by leaving it at the plaintiff's address for 

1 Ord. xii. 15, 16. l Ord. xii. 26. » Ord. xii. 28. 
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service, or sent in a prepaid letter on the day of 
appearance. 1 By the notice the defendant or his 
solicitor is called upon to take notice that the 
writer has this day entered an appearance for a 
defendant or defendants named at the Central 
Office, or at a specified District Registry, as the 
case may be. If the writ be not specially in- 
dorsed the notice may add that the defendant 
requires a statement of claim, which intimation 
has reference to the next step to be taken by the 
plaintifF. The notice is accompanied by a sealed 
duplicate of the memorandum of appearance, 
which acts as a certificate that the appearance 
lias been entered. 

The place of appearance is made important by 
the creation of District Registries. In the case of 
a London writ the place for appearance is the 
Central Office. In a District Registry writ the 
place of appearance depends on the question 
whether the defendant reside or carry on business 
within the district. If he reside or carry on 
business within it, he must enter his appearance 
at the District Registry office. 2 If he neither 
reside nor carry on business within the district, 
he has the option of entering his appearance 
either in the District Registry or at the Central 
Office. 3 When an appearance is entered in a 
District Registry the action is said to proceed 
there, that is, all the steps down to final judg- 
ment are taken in the district. If there are 

1 Ord. xil 9. a Ord. xii. 4. 8 Ord. xii. 5. 
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several defendants, and some appear in London 
and others in a District Registry, the action pro- 
ceeds in London, unless the defendant appearing 
in London is merely a formal defendant. 1 

The time for appearance limited by the writ is 
eight days from the service. At the expiration of 
that time the plaintiff may in general enter judg- 
ment by default, but if the plaintiff do not take 
this advantage at the earliest moment, the defen- 
dant may enter an appearance at any time before 
judgment. In this case, however, so far as the 
taking of any further step by him is concerned, 
his appearance is considered as entered at the 
expiration of the eight days. 2 

An appearance by a person not named as a de- 
fendant may be entered in certain exceptional 
cases. In Probate actions any person interested 
in the estate of the deceased may enter an appear- 
ance on filing an affidavit to that effect. 8 So in 
an Admiralty action any person interested in the 
ship, cargo, or freight involved may appear on 
filing an affidavit. 4 These proceedings are called 
" interventions." Similarly, in an action for the 
recovery of land, any person in possession either 
by himself or his tenant may by leave enter an 
appearance on filing an affidavit of his possession. 6 
He must also give notice of his appearance to 
the plaintiff's solicitor, or the plaintiff suing in 
person. 

Instead of entering an appearance at all, a 

1 Ord. xii. 7. a Ord. xii. 22. » Ord. xii. 23. 

* Ord. xii. 24. * Ord. xii. 25. 6 Ord. xii. 27. 
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defendant may, in the exceptional case of his 
objecting to the jurisdiction of the Court, or 
objecting to the propriety of the leave given for 
service abroad, give notice of motion to set aside 
such service. 1 

1 Ord. xii. 30. 
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CHAPTER IV. 

THE PLEADINGS. 

The defendant having appeared and both parties 
being before the Court, the pleadings commence. 
Pleadings may be defined as statements in writing 
made before the trial by the plaintiff and the de- 
fendant alternately, for the purpose of exhibiting 
their respective cases and answering the case of 
their opponent. By showing what facts are alleged 
by both parties, what are admitted and what are 
denied, the pleadings suggest to the parties to what 
point to direct their proof at the trial, and assist 
the judge in determining what is the real matter 
in dispute. As each fact stated either by way of 
claim or defence is brought forward for the sake 
of its significance in point of law, the pleadings 
also serve to show each party what his opponent 
assumes to be the law, and give him the oppor- 
tunity of raising legal questions. 

In the early ages of the common law, the plead- 
ings were "altercations" delivered viva voce by 
the counsel. The writ by which the action was 
commenced used to be brought into the Court 
with the sheriff's return upon it, and the plaintiff's 
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counsel, after it had been read, proceeded to ex- 
pand the charge contained in it into a connected 
story, by adding time, place and other circum- 
stances. Thus, if the writ mentioned the cause 
of action to be trespass, the plaintiffs counsel 
stated where, when and how the trespass was 
committed, and what special damage had resulted 
from it. This statement was called the " count/' 
from the French conie, a tale or story. The de- 
fendant's counsel, on his part, stated the defence 
with similar precision, and this, was called the 
"plea." The plaintiffs counsel "replied;" the 
defendant's, if necessary, "rejoined;" and so on, 
until they had come to a contradiction either in 
law or fact. If either conceived that the last 
pleading on the opposite side was untrue in fact, 
he positively denied it, and was then said "to 
take issue upon it." If he conceived it to be bad 
in law, he " demurred," so called from the French 
demurrer, to abide, because he abided by the 
determination of the point of law, conceiving that 
the insufficiency of his opponent's pleading fur- 
nished a sufficient answer to his case. Thus was 
an " issue " produced either of fact or of law. If 
of law, it was decided by the Court ; if of fact, it 
was tried, in most cases, by a jury. 

While the proceedings were going on, the officer 
of the Court sat at the feet of the judges, entering 
them on a parchment roll or record. This record 
bore different names at different times. When 
the pleadings only were in process of being 
entered, it was called "the plea roll;" when the 
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issue had been joined and entered on it, it was 
called "the issue roll;" and when the judgment 
had been recorded on it, it was called " the judg- 
ment roll;" being all along the same piece of 
parchment, but bearing different names at dif- 
ferent periods of the suit. 

When business increased and causes became 
complicated, the system of viva\ voce pleading was 
found inconvenient, and, instead of pronouncing 
the pleadings aloud, they were drawn on paper, 
and filed in the office of the Court, or delivered 
between the parties. The judges heard nothing 
about them until issue or demurrer, and thus con- 
siderable time was saved. As to the roll, it was, 
at first, transcribed from the written pleadings by 
the officers, as anciently from the viva voce plead- 
ings. Afterwards, the officers, finding themselves 
pressed for time, requested the attorneys to tran- 
scribe it themselves, and bring it to the office : 
and the attorneys, finding this irksome, began to 
omit carrying it in at all, except in cases where it 
was wanted for some particular purpose ; so that, 
in most cases, the roll existed only in contempla- 
tion of law. The roll now no longer exists, and 
the only record corresponding to it are the entries 
in the cause book and judgment book. The cause 
book contains an entry of the writ 1 and appear- 
ance, 2 and the judgment book 8 of the judgment 
given in an action. The pleadings do not appear 
on any record of the Court, but copies of them! 
i < ■■ ■ ■ i ■ ' « i» ■ 

i Ord. v. 13. * Ord. xii. 14. • Ord. xU 1. 
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have to be delivered on entering the action for 
trial' and on entering judgment.* 

For some time after the pleadings thus came 
to be transcribed on paper they were governed by 
the same natural rules which regulated them 
when pronounced viv& voce. In process of time, 
however, an artificial system was created with 
many useless allegations, fictions, subtleties, and 
forms by which substantial justice was often 
defeated, and the result of an action made to turn 
rather on the skill of the pleaders than the merits 
of the case. This technical system has been in 
recent years much modified, especially by the 
Common Law Procedure Acts, but in the mean- 
time arose the system of pleading used in the 
Court of Chancery, which as one of the sources of 
the procedure of the Supreme Court demands 
attention. 

The Court of Chancery did not recognise the 
rule which lay at the bottom of the common law 
system, and which assumed that every dispute 
could be reduced to a single issue or controverted 
point either of law or fact It allowed the parties 
to plead at large and to raise any points which 
they thought maintainable, and as the jurisdiction 
of the Court was independent of fictions, the 
pleadings were intelligible to the ordinary reader. 
On the other hand, a confusion was made between 
the true functions of pleading and evidence, the 
defendant in his answer being allowed to mix up 
proof on oath with mere allegations. Moreover 

» Ord. xxxvL 30. 8 Ord. xli. 1. 
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the pleadings in the Court of Chancery degenerated 
into great verboseness, especially in unnecessarily 
setting out lengthy documents. The pleadings in 
the Court of Probate were after the type of the 
Common Law Courts, but the Court of Admiralty 
brought to the service of the new Supreme Court 
a system of pleading which was much more simple 
and intelligible than the common law system, and 
perhaps of the systems in use in the consolidated 
Courts the nearest approach to that adopted in the 
Supreme Court. 

It is interesting to remark that the effect of the 
rules of pleading introduced of late years has been 
to bring the common law practice back to its old 
bounds, and destroy innovations which had crept 
in on the ancient system. Although, therefore, 
the modes of pleading used in the old Courts now 
give place to an entirely new mode of pleading, it 
is necessary before entering upon a detailed ex- 
amination of the new system to refer briefly to the 
method of pleading formerly used in the Common 
Law Courts as the source of all the other old 
systems and of much in the new. 

The first step in the pleadings was the " declara- 
tion," in which the plaintiff stated his cause of 
action in one or more counts. Prior to the Com- 
mon Law Procedure Act, 1852, all the counts 
must have belonged to the same form of action, 
and before the year 1834 it was the common prac- 
tice to insert in the declaration a great number of 
counts, not stating different causes of action against 
the same person, but stating the same cause of 
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action in different ways. Thus, in an action for 
breach of promise of marriage, the plaintiff would 
say, in her first count, " that the defendant pro- 
mised to marry her upon request/' and in the 
second, " that he promised to marry her within a 
reasonable time for that purpose." And so, in 
almost every case, several counts were inserted in 
each declaration, stating the same case in different 
ways. This practice was due to the strictness of 
the legal rules in respect of "variance." A variance 
or divergence between a material part of the state- 
ment of the cause of action in the declaration and 
the evidence adduced at the trial in support of it 
was fatal, and a ground of nonsuit. Plaintiffs 
were consequently often nonsuited in the most 
vexatious manner on account of slight variances 
between the declaration and the evidence. To 
such an extreme was this carried, that there is a 
reported case 1 in which the plaintiff was nonsuited 
because, in copying Lord Waterpark's title in the 
declaration, the clerk, instead of writing Baron 
Waterpark, of Waterpark, had written Baron 
Waterpark, of Water/or&. It was in order to 
prevent the fatal mischief often occasioned by 
these trifling variances, that pleaders inserted a 
great number of counts in the declaration, stating 
the cause of action in different ways, in the hope 
that, if the evidence varied from some, it might 
not from others; and that one count, at least, 
might be found free from objection on this 
score. The consequence of inserting all these 

1 Walter v. Mace, 2 B. & A. 756. 
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counts was to increase the size, and of course the 
expense, of the declaration; and at last, on the 
recommendation of the Law Commissioners of 
1832, it was determined to put an end to the 
abuse by getting rid of the reason which occasioned 
it. Accordingly, power was given to the judges 
to amend variances between the statements in 
the pleadings and the evidence: 1 and as this 
power, thus vested in the judges, rendered the 
multitude of .counts unnecessary, by creating 
another mode of obviating the danger of variances, 
it was directed that several counts should not be 
allowed, unless a distinct subject-matter of com- 
plaint was intended to be established in respect of 
each. 2 

Under the system of pleading introduced by the 
Judicature Acts, counts and pleas, which might be 
defined as bundles of facts carefully tied together 
so as to contain all the elements of a legal claim, 
or of a legal defence, are no longer used. Plead- 
ings are no longer to be divided into parts, each- 
constituting a legal result, but by the Rules of the 
Judicature Act of ] 875, were to be chronological 
narratives of facts given in paragraphs, from which 
any legal result raised by the facts might be 
gathered. The system of chronological narration, 
introduced in 1875, was found to lead to un- 
necessary elaboration and prolixity, and in 1883 
although the main Rules of pleading then exist- 
ing were retained, forms were prescribed of much 
greater brevity, and it was provided that these 

1 3& 4 Will. IV. c. 42. 2 Pleading Rules, H. T. 1834. 
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forms should be used where applicable, and where 
not applicable equally short pleadings should be 
employed. The pleadings are now summaries of 
the grounds on which the plaintiff or defendant 
relies. 1 Under the improved system the power of 
amendment became the less necessary, but is still 
retained in case a party should by inadvertence 
or through want of knowledge subsequently 
obtained, make some omission or misstatement, 
which mistake it is no injustice to his opponent to 
allow him to correct. 

A very important part of every declaration was 
the " venue/ 7 which was inserted in the margin 
thus: — "Middlesex, to wit" — "London, to wit:" 
and in the county named in the venue the action 
was ultimately tried. Venue was of two kinds, 
transitory or local. It was transitory when the 
cause of action was of a sort which might have 
happened anywhere, in which case the plaintiff 
might adopt any county he pleased as a venue. 
It was local when the cause of action could have 
happened in one county only, and then the venue 
must have been laid in that county. Thus, if the 
action were trespass for breaking the plaintiffs 
close, the venue must have been laid in the county 
where the close was situated; for such a trespass 
could have happened nowhere else. If it were 
trespass for assaulting the plaintiff, the venue was 
transitory, for such a cause of action might happen 
anywhere, and so in general in all cases of contract. 
Under the new rules of pleading, local venue is 

1 Ord. xix. 4. 

E 2 
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expressly abolished, except where otherwise pro- 
vided by statute, 1 but the plaintiff, if he wish to 
have the action tried elsewhere than in Middlesex, 
must name a place for its trial, subject to the place 
being altered by an order. In making the order, 
considerations of convenience now alone apply. 

The plea was the defendant's answer to the de- 
claration, and was either a plea in abatement or a 
plea in bar. A plea in abatement did not contain 
an answer to the cause of action, but showed that 
the plaintiff had committed some informality, and 
pointed out how he ought to have proceeded. For 
instance, there might be a plea in abatement for 
nonjoinder of a co-contractor as a defendant, stating 
also that all the co-contractors not joined were 
resident within the jurisdiction. A plea in bar 
was a peremptory and substantial answer to the 
action. Such a plea was either a " traverse " or a 
plea " in confession and avoidance ;" to pass over 
the "plea in estoppel," which alleged that the 
plaintiff, either by a deed, judgment, or other 
matter, was prevented from setting up the fact 
relied on, but which was of rare practical occur- 
rence. 

A plea was said to be a traverse when it denied 
some essential part of the declaration. It was in 
confession and avoidance, when it admitted the 
averments of fact in the declaration to be true, 
but showed some new matter not mentioned in the 
declaration which destroyed the plaintiff's right of 
action. Thus, in an action against the maker of a 

1 Ord. xxx vi. 1. 
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note, if the defendant pleaded " he did not make 
the note," that was a traverse. But if he pleaded 
" that he did make it, but for an illegal considera- 
tion, of which the plaintiff was aware/' that was a 
plea in confession and avoidance. 

Pleas in confession and avoidance were distin- 
guished as pleas in justification or excuse and 
pleas in discharge. The former class showed some 
justification or excuse of the matter charged in 
the declaration; those of the latter, some discharge 
or release of that matter. The effect of the 
former, therefore, was to show that the plaintiff 
never had any right of action, because the act 
charged was lawful; the effect of the latter, to 
show that, though he had once a right of action, 
it was discharged or released by some matter sub- 
sequent. Of those in justification or excuse, the 
plea of " son assault demesne," or assault in self- 
defence, was an example; of those in discharge, a 
release. 

In strict theory, the defendant was allowed but 
one plea to each count of the declaration; and for 
this restriction a very unsatisfactory reason was 
assigned, namely, that as one defence was sufficient 
to rebut the action, the defendant could have no 
occasion to set up more. But it is obvious that a 
defendant may have several good defences to the 
same action, and yet may reasonably wish to plead 
them all, in order that, if by some accident his 
evidence of one of them should fail, he may rely 
upon another. The strictness with which the 
defendant was bound down to one plea, gave rise 
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to the vicious practice of comprehending in one plea 
what were really several distinct answers to the 
declaration. 

These comprehensive pleas were called the 
general issue, and were specially applicable to the 
actions of assumpsit, debt upon simple contract, 
and case, which are the most ordinary forms of 
action. They were called respectively " non 
assumpsit," "nil debet/' and "not guilty;" and 
under these general issues almost every conceivable 
defence was allowed to be given in evidence, so 
that the defendant obtained the advantage of being 
allowed to set up any defence his evidence would 
warrant ; while the plaintiff was, on his side, not 
unfrequently surprised by a defence of which the 
pleadings gave him no notice whatever. 

Later on in the history of pleading, when permis- 
sion was constantly given either by a rule or order 
under various statutes to plead " several matters," 
another abuse crept in similar to that occasioned 
by the right to multiply counts in a declaration. 
The defendant's pleader was in as much danger of 
failing through a variance between the evidence 
and his plea as the plaintiff was by a variance 
between the evidence and the declaration. The 
defendant's pleader guarded against variances by 
pleading a number of pleas stating the same 
defence in different ways, in the hope that some 
one of them would hit the evidence; thus, in an 
action of trespass " quare clausum fregit," he would 
plead, in a variety of different pleas, that he had 
a footway, that he had a cartway, that he had a 
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bridle path, and allege the same way to have 
accrued by grant, prescription and necessity. The 
consequence of this of course was that a great deal 
of expense and prolixity was occasioned. These 
evils were mitigated from time to time by the 
multiplication of counts and pleas being forbidden, 
and suitors made to rely on the power of amend- 
ment at the trial, and by the effect of the general 
issue being cut down within more reasonable limits. 
Under the present practice the framing of each 
defence as a distinct plea is abandoned in like 
manner as the practice of distinct counts ; pleas in 
abatement have been abolished, 1 and the general 
issue has now no further effect than the words used 
would have in their ordinary sense, except in the 
case of "not guilty by Statute," a privilege be- 
longing to persons sued for any act done under 
certain Acts of Parliament, which is still retained. 2 
The vagueness of the old system of pleading 
was not confined to pleas of the general issue, but 
extended also to the counts in the declaration by 
reason of their being framed very much in the 
abstract, and without mention of time, place, and 
other identifying circumstances. Accordingly, it 
sometimes happened that the defendant in his 
plea mistook or appeared to mistake the cause of 
action set up by the plaintiff. In such case the 
plaintiff with his reply delivered a " new assign- 
ment," stating that he sued for other causes of 
action than that pleaded to. Out of great caution 
the plaintiff sometimes new assigned in this way 

1 Ord. xzi. 20. 2 Ord. six. 12 ; xxi. 19. 
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several times over, but the Common Law Proce- 
dure Act, 1852, restricted him to one. New assign- 
ments are now abolished, and the plaintiff, if 
necessary, must make his claim more definite by 
amendment. 1 

The subsequent steps in pleading were the 
" replication/' containing the plaintiff's answer to 
the plea; the "rejoinder," the defendant's answer to 
the replication; the "sur-rejoinder," the "rebutter," 
the " sur-rebutter," and so on. The pleadings seldom 
reached to sur-rebutter, but they sometimes did, 
end there « aothh* to prevent their goiug 
beyond it But the steps after sur-rebutter had 
no distinctive names. At each of these steps the 
party replying, rejoinding, or framing any other 
pleading, was required either to traverse, or confess 
and avoid, that is, either to deny some material 
part of the adversary's last pleading, or to 
admit such last pleading to be true, but allege 
some new matter, altering the legal effect of it, 
and showing that he himself was nevertheless en- 
titled to judgment. Thus the pleadings went on 
step by step till at last the parties came, as they 
necessarily did, to a direct contradiction; and 
when the pleadings were complete, the issue was. 
said to be joined. 

The system of pleading introduced by the Judi- 
cature Acts very much shortens the number of 
the alternate statements made by the parties. 
Unless an order be obtained allowing further 
steps in pleading, 2 the pleadings consist of the 

1 Orel, xxiii. 6. * Ord. xxiii 2. 
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"Statement of Claim," the "Statement of Defence," 
and the "Reply," which, if necessary, may be fol- 
lowed by a joinder of issue, the old names being 
changed in favour of names which serve better to 
explain the nature of the document. With regard 
to lengthy pleadings, a very convenient practice 
is borrowed by the Supreme Court from the 
Court of Chancery by which every pleading is 
printed, unless it contain less than 10 folios of 72 
words, when it may be written or partly printed, 1 
and the signature of counsel required in that 
Court is required to be affixed to pleadings if 
prepared by counsel, otherwise the pleading is to 
be signed by the solicitor who prepares it, or the 
party suing in person. 2 

One of the economies in procedure, effected in 
1883, was to make the indorsement on writs, 
already described, serve, as far as possible, as a 
statement of claim. If the writ be specially 
indorsed, which, as we have seen, can mostly be 
only in actions of debt, or for liquidated demands, 
no further statement of claim can be delivered, 
and if the writ contain only a general indorsement 
there is no further statement of claim unless the 
defendant on appearing, or within eight days 
afterwards, require a statement of claim, which he 
does at his own risk as to costs, or unless the 
plaintiff, at his risk as to costs, voluntarily deliver 
it. In the case of the plaintiff being required to 
deliver a statement of claim he must do so within 
five weeks from receiving the notice. In other 

1 Ord. • xix. 9. 2 Ord. xix. 4. 
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cases the statement of claim must be delivered by 
the plaintiff within six weeks from the defendant's 
appearance, 1 except in Admiralty actions in rem, 
in which it must be delivered within twelve days 
from the appearance. 2 A statement of claim con- 
sists of a brief exposition of the grounds of the 
case relied upon by the plaintiff. It begins like 
the writ with the title of the action, and contains 
a definite claim for damages or other relief, either 
alone or in the alternative. 3 Before 1883 it usually 
ended w T ith a general claim for such relief as the 
Court may think the plaintiff entitled to have, 
but this is now forbidden as unnecessary. Distinct 
claims based on distinct facts should be separated. 4 
Examples of statements of claim are given as 
Forms 3, 15, 19, and £3 in the Appendix. 

The statement of defence is the answer of the 
defendant to the grounds relied on by the plaintiff 
in the statement of claim. It may admit certain 
grounds, deny others, and adduce further grounds, 
for the purpose of destroying the legal effect of 
grounds admitted or unadmitted. A duty is im- 
posed on the defendant by the rules of pleading 
to admit allegations which cannot fairly be denied, 
otherwise the cost occasioned by denying them 
will be imposed on him. 5 The defendant's ad- 
mission of a part of the plaintiff's claim may take 
the form of payment into Court. Before or at the 
time of delivering his defence he may pay into 



1 Ord. xx. 1. 2 Ord. xx. 3. * Ord. xx. 6. 

4 Ord. xx. 7. * Ord. xxi. 9. 
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Court in any form of action a. sum of money in 
satisfaction of the demand of debt or damages, and 
afterwards plead such payment in his statement of 
defence, or he may pay money into Court in the 
alternative, except in actions for libel and slander; 
that is, he may in his defence deny the plaintiff's 
cause of action, but pay the money on the assump- 
tion that the plaintiff has a good cause of action. 
This last process allows a claim, the justice of 
which is denied, to be got rid of by a money pay- 
ment. In one case the defendant is bound to pay 
money into Court, that is, where he sets up a 
tender of the sum sued for to the plaintiff before 
the writ was issued. 1 If the money is paid into 
Court in satisfaction or with a plea of tender, it 
may at once be taken out by the plaintiff as un- 
deniably his due ; and if he accept it in satisfac- 
tion, and the defendant has no counter-claim, he 
will obtain his costs in the action. 

Again, if the money is paid in in the alternative, 
the plaintiff may accept it in satisfaction, where- 
upon the action is stayed ; but if he do not accept 
it, the money remains in Court to abide the trial 
of the action. If at the trial the plaintiff recover 
less than the amount paid in, the balance goes to 
the defendant; if the defendant succeed, the money 
is repaid him. 2 

In pleading to a special indorsement, he must 
not merely deny the debt, but must deny some 
matter of fact, such as the receipt of the goods 

1 Ord, xxii. 1. a Ord. xxii. 6. 
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the order for them, the making of the note, and 
so on. 1 Damages are always taken to be denied. 2 
Besides answering the claim of the plaintiff, the 
statement of defence may also contain a counter- 
claim, that is, a claim for redress on the part of 
the defendant from the plaintiff, either alone or in 
conjunction with others. The area of counter- 
claims is much less limited than that of set off 
under the previous law. A set off was only allowed 
in cases where there might be an ordinary debtor 
and creditor account between the parties. It could 
only be pleaded in an action for a liquidated sum, 
and must itself have consisted of a claim for a 
liquidated sum. An action may now be employed 
to clear up all the disputes existing between the 
parties, and a counter-claim may be pleaded in 
any kind of action and may itself consist of any 
kind of claim, legal or equitable. 3 Formerly a 
defendant could only rely on a set off as a defence 
to the plaintiff's claim, but now a balance of money 
may be adjudged to a defendant, or an injunction 
or other relief may be decreed in his favour, and 
the plaintiff cannot by discontinuing his action 
prevent the defendant from proceeding with his 
counter-claim. 4 If the counter-claim involve other 
persons than the plaintiff, the defendant must add 
to the title of his statement of defence a fresh title 
composed of the parties to the counter-claim. 6 If 
these persons are defendants in the action, he must 



1 Ord. xxi. 1—3. a Ord. xxi. 4. 

» Jud. Act, 1873, s. 24 (3); Ord. xix. 3. 

« Ord. xxi. 16, 17. 5 Ord. xxi. 11. 



DEFENCE. 85 

deliver his statement of defence to them as well as 
the plaintiff, but if they are not parties he must 
serve them with a copy of the statement of defence 
indorsed in such a form as to make it analogous to 
a writ. 1 A person so served may appear 2 and join 
the pleadings at the reply, which in his case will 
be in the nature of a statement of defence, and 
must be delivered within the time allowed for 
that pleading. 3 Similarly, a co-defendant made 
party to a counter-claim may deliver a reply. A 
counter-claim, however, is always subject to be 
excluded from the action if thought proper by an 
order. 4 

The statement of defence must be delivered 
within ten days from the delivery of the statement 
of claim, unless further time be given, and if there 
be no statement of claim, within ten days from 
appearance. 5 In a Probate action, a defendant 
may, with his defence, give notice that he merely 
insists on the will being formally proved, and 
intends to cross-examine the plaintiff's witnesses 
only. 6 Examples of statements of defence are 
given as Forms 4, 16, 20 and 23 in the Appendix. 

The reply must be delivered within twenty-one 
days, and in Admiralty actions within six days, 
after the statement of defence, 7 and contains a 
denial or admission of the defence, or fresh allega- 
tions made for the purpose of destroying the legal 
effect of the statement of defence. A joinder of 

1 Ord. xxi. 12. 9 Ord. xxi. 13. 

8 Ord. xxi. 14. * Ord. xxi. 15. 

8 Ord. xxi. 6, 7. i Ord. xxi. 18. 
7 Ord. xxiii. 1. 
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issue is a common form of reply. It cannot be 
used in answer to a counter-claim, and its effect is 
to deny all the material allegations of the defence. 1 
If a counter-claim be set up, the reply must deal 
with it specifically. 2 Examples of reply are given 
as Forms 5, 17, 21 and 25. Even if the reply contain 
more specific allegations than a joinder of issue, it 
is generally enough for the defendant to plead a 
joinder of issue to the reply. A simple joinder of 
issue constitutes the close of the pleadings, 3 and if 
the defendant wish to plead any other pleading 
after reply he must obtain an order for that 
purpose. 4 If, after all, the pleadings do not 
succeed in sufficiently defining the issues of fact 
in dispute between the parties, an order may be 
obtained for the preparation of issues, or they may 
be settled by a judge. 5 

A joinder of issue is, since 1883, unnecessary, as 
it is now provided that if no reply or subsequent 
pleading be delivered, the allegations of the last 
pleading are taken to be denied. 6 

The statements of claim and of defence, and the 
reply, were, until 1883, always liable to be inter- 
rupted by a demurrer, which had been retained 
almost without alteration from the systems of 
pleading used both at common law and in Chan- 
cery. A demurrer is a pleading delivered within 
the same time as the corresponding pleading in 
fact, and alleging that the previous pleading of the 



1 Ord. xxiii. 5. * Ord. xix. 17.' 

* Ord. xxiii. 5. < Ord. xxiii. 2. 

* Ord. xxxiii. 1. « Ord. xxvii. 13. 
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opponent, or part of his pleading, is insufficient in 
law. Thus a demurrer to a statement of claim 
alleged that the facts stated did not in law give 
the plaintiff the right of action which he claimed. 
A demurrer to a statement of defence alleged that 
the facts stated did not in law constitute an answer 
to the statement of claim. For the purposes of 
argument the demurrer admitted the facts de- 
murred to in point of fact. The proceeding by 
demurrer had the disadvantage of sometimes 
bringing before the Court for its determination 
questions which were not really vital to the action, 
and it was considered to be inappropriate to the 
summary mode of pleading introduced in 1883, so 
that by the Rules of that date the demurrer was 
abolished. 1 The party pleading, however, may 
still raise points of law upon his pleading, and by 
the consent of the parties, or by an order, any 
such point of law may be decided before the action 
goes to trial, so as to prevent the expense of a trial 
when the real question in the action is a question 
of law and not of fact. 2 If on the argument of such 
point of law the claim of the plaintiff or any part of 
it appears disposed of, or any counter-claim or part 
of counter-claim, by the defendant, the action may 
be dismissed, or judgment given accordingly. 8 A 
pleading obviously disclosing no cause of action or 
defence may also be struck out summarily. 4 

It may be expedient during the course of the 
pleadings to make an alteration or addition to a 



1 Ord. xxv. 1. * Ord. xxv. 2. 

* Ord. xxv. 3. 4 Ord. xxv. 4. 
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statement of claim, defence, or other pleading. 
This is done by amendment, which may be under 
an order giving leave or without leave. In 
ordinary cases the plaintiff may amend his state- 
ment of claim or indorsement in lieu of statement 
of claim without leave once before delivering his 
reply; 1 and the defendant setting up a counter- 
claim may amend it without leave once before 
pleading to the reply. 2 If there be no defence 
delivered, the plaintiff has four weeks from the 
appearance within which to exercise his right of 
amending, and if there be no reply to a counter- 
claim the defendant has the same time from the 
defence. The right is subject in both cases to an 
application by the opponent within eight days from 
the delivery of the amended pleading for an order 
disallowing the amendment, or to amend his own 
pleading. 8 Besides this amendment as of course, 
an order to amend may be applied for at any time 
either during the pleadings or at the trial. 4 The 
amendment may be made with pen and ink on the 
pleading as unamended, but if more than 144 
words have to be added in any one place, the 
pleading must be reprinted. 5 The amended plead- 
ing must be marked with the date of the amend- 
ment, 6 and delivered to the opposite party within 
the time allowed for amending. 7 

Sometimes the plaintiff finds that he has miscon- 
ceived his claim beyond the power of amendment, 



1 Ord. xxviii. 2. 3 Ord. xxviii. 3. 

s Ord. xxviii. 4, 5. 4 Ord. xxviii. 6. 
5 Ord. xxviii. 8. 6 Ord. xxviii. 9. 7 Qrd. xxviii 10. 
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or for some other cause he may wish to abandon 
his action. This may be done by discontinuance; 
and a plaintiff may discontinue his action by giving 
notice before taking the next step after statement 
of defence, without leave, on payment of the de- 
fendant's costs. 1 In other cases an order to discon- 
tinue is required. With the consent of the parties 
an action entered for trial may be withdrawn, a 
process usually called " withdrawing the record." 2 
If the costs of discontinuance are not paid 
within four days after taxation, the defendant 
may enter judgment for the costs. 3 Discontinuance 
is not a bar to a subsequent action, but if a 
second action should be brought before payment 
of the costs of the first, it may be stayed. 4 

A subject akin to amending is that of pleading 
matters arising during the pendency of the plead- 
ings. If fresh facts constituting a defence arise 
after the statement of defence, or after the reply 
to a counter-claim has been delivered, the defend- 
ant or, in the case of a counter-claim, plaintiff 
may within eight days obtain an order for leave to 
deliver a further defence or reply, in the nature of 
what was called under the former system, a plead- 
ing "puis darrein continuance. ,,6 Where facts 
amounting to a defence, which arose since the 
action was brought, are pleaded, the plaintiff may 
deliver a confession of the defence, and may 
generally sign judgment for his costs up to the 



1 Ord. xx vi. 1. a Ord. xxvi. 2. 
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pleading of such defence. 1 When facts arise 
amounting to a discharge of the claim, even 
after judgment, the party in danger of execution, 
or actually in execution, may apply for an order 
for a stay or other relief. This proceeding was 
formerly called " audita querela," which was a writ 
analogous to a writ of error, but which has now 
been abolished. 2 

In actions for damage by collision at sea, a docu- 
ment analogous to a pleading, called a " prelimin- 
ary act," must be filed before the pleading by each 
party. This document contains a statement of 
those particulars which are always material in 
these cases, such as the state of the weather, the 
direction of the wind, the course of the vessel, what 
lights the ship carried, and soon. 3 The "Preliminary 
Act " is not delivered between the parties, but is 
sealed up, and only opened by order of the judge. 
Its object is to obtain independent statements 
from both sides of these necessarily material facts, 
so that the admitted facts in the case may be 
made clear and the parties prevented from shaping 
their version of the facts to meet their opponent's. 

Such being a description of the successive stages 
of pleading, there are certain principles laid down 
generally for the guidance of the pleader. Some 
of these which abrogate specifically certain of the 
former rules of pleading have already been ad- 
verted to. The rest of the rules still retained are 
more suitable to the system employed before 1883, 
when pleading became a summary of the ground 

1 Ord. xxiy. 3. 2 Ord. xliL 27. 3 Ord. xix. 28. 
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of claim or defence relied on, and they must now 
be read subject to the consequences of that change 
and subject to the rule introduced in 1883, that 
no technical objection shall be raised to any 
pleading on the ground of want t>f form. 1 The 
theory of pleading thus established rests on the 
assumption that each side is fairly to present his 
case to his opponent. Thus allegations not denied 
are taken as admitted. 2 Such defences as fraud, 
or the Statute of Limitation, or any other defence 
which may be set up by way of confession and 
avoidance, must be specially pleaded; 3 but a 
party need not allege a fact which the law pre- 
sumes in his favour, or the burden of proving 
which lies on the other side. 4 The pleadings 
on each side are to be consistent with the pre- 
vious pleading of the same party. 5 A claim or 
counter-claim must not merely be denied in general 
terms, but each allegation of fact must be dealt 
with, 6 Documents must be abstracted and not set 
out at length, unless the precise words are 
material. 7 Allegations of complex facts like 
malice or fraudulent intention may be made with- 
out setting out the circumstances from which they 
are inferred, 8 and he need not allege that all con- 
ditions precedent have been performed, but the 
party relying on the non-performance of a con- 
dition precedent must specify it. The new rules 
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require pleadings in an action for the recovery of 
land, but it is in general enough for a defendant 
to plead that he is in possession, unless he rely on 
an equitable defence. 1 All forms of unfair denial 
are forbidden, such as denying a fact alleged with 
circumstances and not also denying it without the 
circumstances, 2 and it may be said generally that 
the pleadings now in use are intended to be a fair 
statement in the most concise language of the 
grounds upon which each party relies for the 
maintenance of his case. 

1 Ord. xxi. 21. 2 Ord. xix. 19. 
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CHAPTER V. 

EVIDENCE BY AFFIDAVIT. 

The general practice of the High Court is to 
take the evidence in the action, that is, the evi- 
dence directed to the disputed facts raised on the 
pleadings, by the oral examination of witnesses at 
the trial after the system in use in the former 
Courts of Common Law, 1 and only to allow evi- 
dence to be given by affidavit at the hearing of 
motions and summonses, 2 and in default Admiralty 
actions in rem and references in Admiralty ac- 
tions. 3 But the ordinary practice of the CWrt of 
Chancery was to take the evidence by affidavits, 
which were filed as soon as the pleadings were 
sufficiently advanced, and this practice is adopted 
in the High Court whenever the parties think fit 
to consent to that course. As there are many 
forms of action in which the question is rather of 
law or judicial discretion than of fact, and in which 
consent to the use of affidavits is encouraged, the 
process of taking evidence by affidavits is an im- 
portant step in an action; following in natural 

1 Ord. xxxvii. 1. 2 Ord. xxxviii. 1. 

8 Ord. xxxvii. 2. 
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order the close of the pleadings. 1 The cases in 
which evidence may conveniently be taken by 
affidavit are of course cases tried before a judge 
and not before a jury, and leave to try with a 
jury a case in which the evidence has been taken 
on paper will generally be refused. 2 

An affidavit is a written statement sworn to or 
affirmed before a person, having authority to 
administer oaths. It may be divided into four 
parts, the title, the description of the deponent, 
the body or contents, and the "jurat." 

The title of an affidavit is the same as the title 
of the writ of summons in the action, but where 
there is more than one plaintiff or defendant the 
name of the first with " and others " after it must 
only be given. 3 

The description of the deponent includes his 
true place of residence and addition. 4 

Thirdly, with respect to the contents of the 
affidavit, the main rule is, that they should be 
explicit and positive, so that if false, perjury may 
may be assigned upon them. The Rules 6 are very 
strict upon this point, and requires affidavits when 
used as evidence in the action to be confined to 
facts within the witness's own knowledge. Upon 
"interlocutory" or incidental applications the 
deponent is allowed to speak as to his belief, in 
which case the common form employed is " that 
he is informed and verily believes/' He ought, 

1 Patterson v. Wooler, 45 L. J. Ch. 274; L. R. 2 Ch. D. 586. 

2 Brooke v. Wigg, 47 L. J. Ch. 749; L. R. 8 Ch. D. 510. ] 
* Ord. xxxviii. 2. 4 Ord. xxxviii. 8. 

8 Ord. xxxviii. 8. 
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however, to give the grounds of his belief. 
Argumentative matter ought not to be inserted, 
and copies of, or extracts from, documents very 
sparingly used, but documents may be referred to 
as " produced and shown " to the deponent. These 
are called exhibits. The party who files an affi- 
davit which offends in either of these particulars 
or in unnecessarily introducing hearsay evidence 
is liable to bear the costs. Affidavits must be 
drawn up in the first person and divided into 
paragraphs, which must be numbered consecu- 
tively, and, as nearly as may be, confined to a 
distinct portion of the subject. 1 Scandalous 
matter, that is, statements made merely for the 
purpose of giving pain, if inserted may be ordered 
to be struck out. 2 Any alteration or interlinea- 
tion in the affidavit must be initialed by the 
commissioner, and if there be any erasure, the 
words written over the erasure must be rewritten 
in the margin and initialed. 3 

Fourthly, the jurat consists of a short statement 
at the foot of the affidavit of the time when, the 
place where, and the person before whom it was 
sworn. 4 It may be sworn in Court or before any 
one of the judges, or before a commissioner or 
other officer appointed to take affidavits in the 
Supreme Court. 5 Affidavits cannot be sworn 
before a party himself or his solicitor or the soli- 
citor's partner, clerk or agent. 6 In Scotland and 



1 Ord. xxxviii. 7. * Ord. xxxviii. 11. 

3 Ord. xxxviii. 12 4 Ord. xxxviii 5. 

« Ord. xxxviii. 4. 6 Ord. xxxviii 16. 
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Ireland, in the Isle of Man and the Channel 
Islands, or other place in the Queen's dominions, 
affidavits are sworn before any person lawfully 
authorized to administer oaths in such place. In 
a foreign country out of the Queens dominions 
affidavits are sworn before a British consul or vice- 
consul. 1 When there are several deponents, their 
names must appear severally in the jurat in this 
way: "The above-named deponents, A., B., and 
C, were severally sworn." 2 The deponent signs 
his name at the side of the jurat, and the person 
administering the oath at the foot of it. Persons 
declining from conscientious scruples to be sworn 
may affirm. 3 Persons who object to take an oath, 
and on whose conscience an oath has no binding 
effect, may depose under a " solemn promise and 
declaration" that they will speak the truth. 4 
Affidavits must have a stamp affixed to them, but 
office copies may in all cases be used. 5 When an 
illiterate or blind person makes an affidavit, it is 
read to the deponent in the presence of the officer, 
who certifies in the jurat that the affidavit was so 
read, that the deponent appeared to understand it 
and signed it in the officer's presence. 6 

In the event of any irregularity in carrying 
out the numerous and rather minute rules as to 
affidavits, the Court or judge has a general 
power to allow a defective affidavit to be used, 



1 Ord. xxxviii. (>. 2 Ord. xxxviii. 9. 

1 C. L. P. Act, 1854, s. 20. 

* 32 & 83 Vict. c. 68 ; 33 & 34 VicK c 49. 

* Ord. xxxviii. 15. 8 Ord. xxxviii. 13. 
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and a memorandum to that effect may be made 
on it 1 

Whenever an agreement to take the evidence 
by affidavit is concluded, the plaintiff must within 
fourteen days, or the time specified in the agree- 
ment or allowed by order, file his affidavits and 
deliver a list of them to the defendant or his 
solicitor. 2 Similarly the defendant within the 
same period must file his affidavits and deliver his 
list 3 Seven days after the expiration of the time 
given to the defendant to file his evidence are 
allowed to the plaintiff to file and deliver a list of 
affidavits in reply, which must be strictly confined 
to this purpose. 4 Either party wishing to cross- 
examine any of his opponent's witnesses may re- 
quire the production of the witness by his opponent 
at the trial. If the witness is not produced accord- 
ingly, his evidence cannot be read. The notice 
must be given within fourteen days after the ex- 
piration of the time for filing affidavits in reply. 6 
The witness may be subpoenaed by the party to 
whom the notice is given in order to enforce his 
attendance. 6 Evidence given in accordance with 
this practice must be printed, and when this prac- 
tice is followed the next step in the action, viz., 
notice of trial, cannot be given until after all the 
evidence is filed, the close of the evidence being 
thus put in the place of the close of the pleadings. 7 



1 Ord. xxxviii. 14. s Ord. xxxviii. 25. 

3 Ord. xxxviii. 26. 4 Ord. xxxviii. 27. 

* Ord. xxxviii. 23. • Ord. xxxviii. 29. 
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The use of affidavits for the purpose of taking 
the evidence in the action is the most formal and 
regular proceedings in which they take part, but 
affidavits are constantly employed in interlocutory 
applications where the main issues in the action 
are not in question, but facts have to be proved 
upon the hearing of a motion or summons for in- 
cidental purposes, such as obtaining the inspection 
of documents, or the interim protection of pro- 
perty. Affidavits were always used for such pur- 
poses at common law as well as in Chancery, and 
they are put to the same use in the Supreme 
Court, subject to the liability of the deponent to 
attend and be cross-examined under an order. 
Questions of fact are generally so little in dispute 
on interlocutory applications, that a relaxation of 
the strict rules of evidence is allowed, and the 
affidavits may contain statements of the belief of 
the deponent. 1 Upon interlocutory applications 
notice of an intention to use affidavits is some- 
times given between the parties, and in the cham- 
bers of the Chancery Division it is required to bo 
given, 2 but frequently the counsel or solicitor on 
one side merely hands them to his opponent before 
the matter is brought on in order to give him 
an opportunity of inspecting and remarking upon 
them. 

There are some further rules for Chancery 
Chambers specially intended for the kind of 
business there transacted. Affidavits previously 

read in Court may be used. Alterations by 

« — ■ — — — — — ^_ — — ^— ^— _ — ^_______ 
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erasure in accounts verified by affidavit are for- 
bidden, and any other alteration in accounts must 
be initialled. These accounts, as well as other 
documents referred to in an affidavit, are not to 
be annexed to the affidavit but referred to as 
exhibits, certified on the face of them as such by 
the Commissioner, and marked with the short 
title of the action. 1 

If there be a dispute concerning facts which the 
Court thinks ought to be further inquired into, it 
possesses the power, which it sometimes exercises, of 
directing an issue to try the question, or of referring 
it to the Master or other officer to inquire into and 
report upon. When this is done, the Master will 
hear the case and make his report, which either 
side is at liberty to move for, or object to, after it 
has been produced and read. This mode of arriving 
at the truth was formerly sometimes adopted in 
the Common Law Courts by reason of the strict 
rule, that the party applying for the intervention 
of the Court was limited to the evidence which he 
adduced in the first instance, and was entirely 
precluded from offering fresh affidavits in answer 
to those of his opponent. This direct premium to 
unscrupulousness held out to the party who swore 
last, was in some measure removed by the Common 
Law Procedure Act, 1854, 2 which provided that 
either party, with leave of the Court or a judge, 
may make affidavits, in answer to the affidavits of 
the opposite party, upon any new matter arising 
out of such affidavits. Upon the hearing of any 

1 Ord. xxxviii. 24. a 17 & 18 Vict c. 125, as. 45 and 46. 
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motion or summons, it is also open to the Court 
or judge to order the production of any necessary 
documents, and the appearance of any necessary 
witnesses to be examined viva voce, either before 
the Court, or a judge, or before a Master; and upon 
hearing the evidence, or reading the report of the 
Master, the matter will be disposed of by rule or 
order, as may be just. 

Another form of written evidence sometimes 
used at the trial of actions consists of depositions 
taken on commission. A commission is a document 
authorizing an officer of the Court or other person 
to take evidence in an action. An order is re- 
quired, which may be made wherever it shall 
appear necessary for the purposes of justice, and 
the deposition may be used on such terms as may 
be directed. 1 But the usual ground for obtaining 
a commission is that a witness or witnesses are 
likely to be absent from the country at the time; 
of the trial, or incapable of attending it through 
illness. At such a commission when executed in 
England, the attendance of witnesses by subpoena 
may be enforced, 2 and also in any of the Queen's 
dominions. 3 When the commission issues to a 
foreign state the attendance of witnesses is vol- 
untary. A copy of the pleadings is furnished to 
the examiner or commissioner, and the examination 
takes place in the presence of the parties, with 
cross-examination and re-examination as in Court. 
The depositions are taken down in writing by the 

1 Ord. xxxvii. 5. 2 Ord. xxxvii. 7, 8; Ord. xxxvii. 20. 

8 22 Vict. c. 20. 
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examiner, and are read over to the witnesses, and 
generally signed by them. If witnesses duly 
summoned by subpoena do not attend, or refuse to 
be sworn, or to answer questions, the examiner 
certifies the fact to the Court and proceedings may 
be taken, and the examiner may make a special 
report on the conduct or absence of a witness. 
Depositions may not, without special order, be 
used at the trial unless the deponent be dead, or 
out of the jurisdiction, or unable to attend through 
illness. 

Although it is a prima facie rule that in the 
absence of consent the evidence in the action 
shall be given orally and in open Court, an order 
may be made allowing any particular fact or facts 
to be pioved by affidavit, or allowing the affidavit 
or examination on interrogatories of a particular 
witness to be read at the trial. This order, how- 
ever, is not made if it appear that there is a bona 
fide desire on the part of the opposite party to 
cross-examine the witness. 1 
• In order to ensure the attendance of witnesses 
at the trial it is necessary for the party to issue 
subpoenas. A praecipe is filed at the Central Office 
containing the name or firm and address of the 
solicitor suing it out, and also of the principal 
solicitor, if any. Subpoenas may be either ad testi- 
ficandum, to give evidence, or duces tecum, to 
bring documents. The subpoena, like a writ, 
begins in the name of the Queen, and commands 
the attendance of the witness or witnesses to give 

1 Orel, xxx vii. 1. ' 
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evidence at a certain time and place, or to produce 
certain specified documents. A subpoena ad testi- 
ficandum may contain any number of names, but 
a subpoena duces tecum no more than three. 
If there is any error in the names it may be 
corrected and the writ re-sealed. A subpoena is 
served like a writ by delivering a copy and pro- 
ducing the original. It must be served within 
twelve weeks after the teste.* Further details in 
regard to subpoenas will be given in dealing with 

the trial. 

■ i 'iii 
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CHAPTER VI. 

INTERLOCUTORY APPLICATIONS. 

Interloctutory applications are proceedings 
taken during the progress of the action for the 
purpose, in general, of assisting either^ party in 
the prosecution of his case, or of obtaining an in 
terim order with reference to the subject matter 
of the dispute. According to the strict meaning 
of the word, interlocutory applications are confined 
to proceedings between writ and judgment, but 
they include applications after judgment, such as 
may be made in reference to execution, and the 
term may also be applied to proceedings such as 
commonly take place in the Chancery Division, for 
the purpose of carrying out the judgment Several 
forms of interlocutory applications have already 
been mentioned, such as the application for leave 
to employ substituted service, and for leave to 
amend pleadings, and it is now time to point out 
how these applications are made, and to refer in 
detail to certain of the most important of them. 

Applications for interlocutory orders are gene- 
rally made, in the first instance, to a judge at 
Chambers or some official of the Court, who in 
certain matters acts as his deputy. Except in a 
few ex parte proceedings they are begun by sum- 
mons, 1 which is a document issued in the name of 
the judge or officer, and calls on the party interested 

1 Ord. lir. 1. 
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to show cause why the order asked for should not 
be made. The summons is left at the party's 
address for service. If the party taking out the 
summons intends to attend by counsel, he should 
give notice of his intention to his opponent at the 
time of the service of the summons ; and if the 
latter intends to appear by counsel to oppose the 
summons, he must give to the party taking out 
the summons the best notice he can of such inten- 
tion before the return of the summons. The 
summons operates as a stay of proceedings from 
the time at which it is attendable until disposed of. 
The summons may include applications for 
any number of different orders, 1 and in par- 
ticular applications for particulars, statement of 
special case, discovery of documents, interroga- 
tories, commissions, mode of trial (including the 
hearing of a preliminary point of law), place of 
trial, and any other proceedings previous to trial,- 2 
must be joined in one summons, otherwise the 
party making a separate application for any one 
of these purposes will have to pay the cost of the 
order, if it could and ought to have been included 
in the previous application. 3 This multifarious 
summons is called a general summons for direc- 
tions, and is returnable, that is to say is brought on 
for hearing, in not less than four days from the 
service. Upon the hearing of the general sum- 
mons for directions, the party served with it may 
in his turn ask for any of the matters, already 
mentioned, and an order may be made accord- 

1 Ord. liv. 9. 2 Ord. xxx. 1. 8 Ord. xxx. 3. 
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ingly. 1 Ordinary summonses are returnable two 
clear days from the service. 2 

On the return day of the summons in the 
Queen's Bench Division of the High Court, the 
parties, or their solicitors, or counsel, go before 
one of the Masters, and in ihe Frobate, Divorce, 
and Admiralty Division before a Registrar, ex- 
cept in certain specified cases. These cases are 
applications for leave to serve a writ out of the 
jurisdiction, for the removal of an action from 
one division to another, and for the settlement 
of issues, except by consent, the rare applica- 
tions for the inspection of premises, the sale of 
perishables and the custody of goods, appeals 
from District Registrars, and applications for an 
injunction, for an order for costs, for reviewing the 
taxation of costs, and for orders absolute for charging 
stock, &c. 3 In interpleader cases the Masters have 
jurisdiction. In the Chancery Division the sum- 
mons is heard either before the judge himself or 
one of the chief clerks of the judge to whose court 
the action is assigned. Actions are apportioned 
between the chief clerks of each Court, according 
to the position in. the alphabet of the first 
letter of the plaintiff's name, and in some cases 
the summons is heard before the junior clerk. 
The judge in the Chancery Division has power to 
direct what matters are to be heard before him 
and what before the chief, clerks, and he has 
power to call in the assistance of experts. 4 In the 

1 Ord. xxx. 2. 2 Ord. liv. 4. 

8 Ord. liv. 12. * Ord. lv. 15—19. 
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Chancery Division there is a summons book, in 
which particulars of each summons are entered. 1 
In the Queen's Bench Division the first summons 
in the action is heard before one of the three 
Chambers Masters, according to its position in the 
alphabet. The action thereupon becomes assigned 
to that Master, and is marked with his name; 
and subsequent proceedings are made to the same 
Master either on his day for sitting at chambers, 
or, if he be not sitting at chambers during those 
Sittings, on any day in his own room. He Chief- 
Justice may transfer actions from one Master to 

another, and in case of illness, one Master may act 
for another. 2 

The Master, Eegistrar, or Chief Clerk, after hear- 
ing the parties, either makes the order or certificate 
asked for or proper to be made, or makes no order, 
either with or without costs, or adjourns the sum- 
mons. He may also, if he may think fit, refer the 
matter to the judge. 3 If the party on whom the 
summons is served do not appear, either at the time 
of the return or adjournment, the applicant, having 
waited a reasonable time, may proceed ex parte. 
No affidavit of non-attendance is made, but 
evidence of service may be required. If an order 
in default of attendance is made, the matter can- 
not be reopened, unless the defaulting party 
proves that he was not guilty of negligence or 
wilful delay, and he or his solicitor personally may 
have to pay costs before reopening it. Even if it 

1 Ord. lv. 38. 2 Ord. v. 6—9. » Ord. Hv. 20. 
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be adjudged inexpedient to make the order ex 
parte, the non-attending party or his solicitor 
personally may be ordered to pay the costs. 1 Some 
further more detailed regulations apply to applica- 
tions in the Queen's Bench Chambers. Sum- 
monses for an extension of time to take the next 
steps in the action are returnable at half-past ten 
in the morning, and are heard first. Other sum- 
monses are returnable at successive hours begin 
ning at eleven. The summonses not for time are 
entered by the officer in the Judges' and Masters' 
lists, and are called over twice every hour ; those 
not attended on both sides at the first calling 
being called over the second time. If neither 
party appear the summons is struck out. 2 The 
order, when obtained, must be drawn up and 
served forthwith, otherwise it may be treated as 
abandoned, unless it simply enlarges time, or gives 
leave for the issue of a writ, except a writ of 
attachment, for amending or filing a document, or 
doing some act by the proper officer, in which 
cases the signed note of the order is enough. 3 
Orders, if unobeyed, may be enforced by attach- 
ment, the punishment for contempt of Court. 

From the Master, Registrar, or Chief Clerk 
there is always an appeal to the Judge in Chambers. 
An appeal from the order of a Master is made by 
indorsement on the summons or by notice of appeal 
within four days from the decision. 4 The appeal 
is not a stay of proceedings. 6 There may be a 

1 Ord. liv. 5—8. ' 9 Ord. liv. 25—29. 
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still further appeal from the judge at Chambers to 
a divisional Court, which is made by motion 
within eight days. In the Chancery Division 
there may be an adjournment of the summons from 
the judge in Chambers to the judge in Court, 
which takes place if the judge thinks it had better 
be heard more deliberately and with the assist- 
ance of counsel on both sides. 

In the Queen's Bench Division, an appeal from 
a judge at Chambers to a divisional Court is made 
by motion, that is to say, counsel or the party in 
person moves the Court to rescind the order or to 
allow what the judge has refused. 1 Two clear 
days' notice of motion must be given to the oppo- 
site party, 2 and the motion must be ready for 
hearing within the eight days. 

Interlocutory applications are so numerous as 
to make it impossible to describe them all, and so 
various as to defy classification ; but some detailed 
account may be given of the most frequent and 
important of them. 

The commonest kind of interlocutory applica- 
tion, is the application for time. As we have 
already seen, the steps in an action have to be 
taken within a certain prescribed time, but the 
party who has to take the step often finds that the 
time limited is insufficient. The time prescribed is 
almost invariably made subject to an order, but the 
applicant obtaining the order, in this as in all 
other cases where the giant of the application is a 
matter of favour, is, if desired by his opponent, 

1 Ord. liv. 24. 2 Ord. lii. 5. ' 
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placed under terms, as, for instance, that he take 
short notice of trial. 

Another very numerous class of interlocutory 
applications is for particulars, when either party 
alleges that his opponent's pleading is too vague, 
and desires to know more precisely what are the 
items of his claim, set off, or the like. Applica- 
tions of this class were more numerous under the 
former than the present system. 

Of a converse nature to a summons for time 
is the application to set aside proceedings for 
irregularity. Thus there are certain rules which 
regulate the time of entering judgment, and if 
judgment be entered before the time prescribed, 
it will be set aside for irregularity. And so, in 
every case, where a rule or regulation of the Court 
is infringed, the proceeding which infringed it will 
be set aside on application. Every application on 
this score must be made as speedily as possible, 
and it will not be acceded to if the party applying 
has taken a fresh step after knowledge of the 
irregularity. 

Of the more important kinds of interlocutory 
proceedings, the commonest are those arising out 
of discovery and inspection. Discovery is a pro- 
ceeding by a party to an action for the purpose of 
obtaining the disclosure of facts or documents from 
his opponent. This mode of proceeding originated 
in the Court of Chancery, in which Court dis- 
covery was freely allowed in suits there pending, 
and to which resort was sometimes made by " bill 
of discovery " in aid of proceedings in the Common 
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Law Courts. Under the Common Law Procedure 
Act, 1854, discovery by interrogatories was allowed 
in the Common Law Courts by order of a judge, 
and by the Eules of the Supreme Court, 1875, the 
Chancery practice was adopted in the High Court, 
and interrogatories might be delivered by either 
side to the other in every case. The Rules of the 
Supreme Court, 1883, partly reproduced the re- 
striction of the Common Law Procedure Act, and 
introduced a further restriction of its own. In- 
terrogatories can only be delivered at will in 
actions based on fraud or breach of trust. In all 
other cases an order must be obtained. 1 Moreover, 
both in regard to the discovery of facts and of 
documents, the party seeking discovery must pay 
into Court ol., and 10s. for every folio of seventy- 
two words each beyond five folios of interrogatories 
before obtaining discovery. This payment is re- 
quired in order to prevent unnecessary interroga- 
tories, and as a security against costs. If the 
discovering party succeed in the action and is 
adjudged costs, the money is paid out to him ; if 
he have to pay costs it goes towards paying those 
costs. 2 

The discovery of facts is obtained by interroga- 
tories or written questions, which a plaintiff or a 
defendant delivers to his opponent at or after de- 
livering his statement of claim or defence, 8 having 
paid the deposit into Court and, where necessary, 
obtained the order. Interrogatories before state- 

1 Ord. xxxi. 1. 2 Ord. xxxi 25—27. 

• Ord. xxxi. 1. 
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ment of defence are, however, generally dis- 
couraged. It may be of great importance to the 
party to obtain this discovery from his opponent, 
in order that he may be able to frame his plead- 
ings correctly, or prepare his case for the trial, or 
obtain evidence of facts within the knowledge of 
his opponent only, without making him a witness 
subject to the cross-examination of his own counsel 
at the trial. Upon delivery of the interrogatories 
the opposite party must either answer them by 
affidavit, to be filed within ten days, 1 or must 
seven days from their delivery apply for an order 
to have the interrogatories struck out. 2 If it be 
shown that the interrogatories have been exhibited 
unreasonably or vexatiously, or that any of them 
is scandalous, that is, that it contains matter in- 
troduced merely for the purpose of giving pain, 
they or it will be struck out. 3 Moreover, when 
the costs of the action come to be taxed, if it 
appear that interrogatories have been adminis- 
tered unreasonably, vexatiously, or at improper 
length, the costs may be ordered to be borne by 
the interrogating party, 4 and in no case is the cost 
of discovery allowed unless the judge or taxing- 
master is of opinion that it was reasonably asked 
for. An objection to answering an interrogatory 
may also be taken in the affidavit filed in answer. 
In answering the interrogatories the deponent may 
object to answer any particular question on the 
ground that it is scandalous or irrelevant, that is, 

1 Ord. xxxi. 8. a Ord. xxxi. 7 
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that it has no bearing on the issues in the action, 
or that it is not put bona fide for the purposes of 
the action, or on any other ground. 1 If no answer 
be filed, or if it be in the opinion of the interro- 
gating party insufficient, an order may be made 
requiring an answer or a further answer. The 
order may require the answer to be made viva 
voce. 2 When it is desired to interrogate a cor- 
poration an order is required, and an officer or 
member of the corporation is named for the pur- 
pose of making the affidavit, 3 and in actions by or 
against a sheriff* in the execution of his office, the 
sheriff's officer actually concerned may make the 
discovery required. 4 

Equally important with the extraction of facts 
from an adversary, is the discovery of documents, 
or the power of compelling him to disclose what 
documents there are or have been in his possession 
or control relevant to the case. Any party may 
without filing an affidavit, but after making the 
deposit already referred to, obtain an order 
directing any other party to the action to make 
an affidavit giving a list of these documents. 6 So 
soon as he knows of the existence of a document, 
the opposing party will of course wish to see it, 
and therefore the affidavit of documents is required 
to state which, if any, of the documents it is ob- 
jected to produce. 6 The production for the purpose 
of inspecting and copying the documents disclosed 
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in the affidavit of documents, or referred to in the 
opposite party's pleadings or affidavits, may be 
enforced by merely giving a written notice, and if 
the notice be not complied with, the defaulting 
party is not permitted to give the document in 
question in evidence without a sufficient explana- 
tion. 1 When the notice to produce the documents 
has been given, the practice is for the party in 
whose possession or control they are, to appoint a 
time and place for their inspection. This he must 
do within two days if the documents in question 
are all in the affidavit of documents and within 
four days otherwise, and appoint a time within 
three days for the inspection of the documents at 
his solicitors' office, or in the case of bankers' and 
account books x at their usual place of custody. If 
he object to the inspection, he must state the 
documents to which his objection applies, and the 
ground of it. 2 If the notice be not given, or if it 
be accompanied by an objection, an order for 
inspection may be applied for. 8 Sometimes a 
party may have reason to believe that documents 
are in the possession of his opponent which have 
not been mentioned in the affidavit of documents, 
or in the pleadings or other affidavits. In that 
case, if he apply for an order for inspection he 
must be provided with an affidavit of the circum- 
stances. 4 Whether or not a party shall be ordered 
to allow a document to be inspected is entirely in 
the discretion of the judge, who decides as the 

1 Ord. xxxi. 15. a Ord. xxxi. 17. 

8 Ord. xxxi. 18. 4 Ord. xxxi. 18. 
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justice of the case may require, and for that 
purpose may order the document to be produced 
to him. 1 

Failure to answer interrogatories, or to discover 
or permit inspection of documents, may be visited 
with attachment. The defaulter is also liable to 
have his defence struck out or his action dismissed. 2 
The general rule, that attachment for disobedience 
to an order will not be made without personal 
service of the order, is relaxed in favour of the 
right of discovery, and service of the order on the 
solicitor is sufficient ; but the attachment will not 
be made if it appear that the party has in fact had 
no notice of the order. 3 In that case the solicitor 
may be attached for not bringing the order for 
discovery or inspection to his client's knowledge. 4 

An occasional but rare application is that of a 
party to be allowed to proceed " in form& pauperis." 
This privilege was first given by a statute of Henry 
the Seventh to plaintiffs suing in the Common 
Law Courts, and an analogous practice arose in 
Chancery, where it was extended to defendants, 
and the practice on the subject is now consolidated 
by the Rules of the Supreme Court, 1883. The 
application may be made either before suing or in 
the course of the action, and the applicant must 
make an affidavit that he is not worth 251. 
except his wearing apparel, and the matter 
in question iij, the action. He must also produce 
a certificate of counsel that the action is proper 

1 Ord. xxxi. 14. 2 Ord. xxxi. 21. 

3 Ord. xxxi. 22. 4 Ord. xxxi 23. 
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to be brought, together with an. affidavit of him- 
self or his solicitor, that the facts were truly stated 
to the counsel. No fee is paid to the counsel 
or solicitor. The order is a discretionary in- 
dulgence, and will not be granted if likely to 
be used for vexatious purposes. Its effect is to 
relieve the pauper litigant from the payment of 
Court fees, and to assign to him a counsel, or a 
solicitor, or both. Any person taking or agreeing 
to take any fee, profit, or reward from a pauper in 
the conduct of the action is guilty of contempt of 
Court, and if the pauper gives or .agrees to give 
any such fee he is forthwith dispaupered. If the 
pauper fail, he does not pay costs to the opposite 
party; but if he succeed with costs they are taxed 
as in other cases. 1 A pauper may at any time be 
dispaupered if the order were improperly obtained, 
or if he turn it to purposes of vexation, or if he 
obtain property. 

The interlocutory applications already noticed 
may be made either by a plaintiff or a defendant, 
but there are certain applications which are made 
particularly by the defendant. The most important 
of these is the application to remit the case to a 
County Court, which the defendant frequently 
makes when the claim is for a small amount, or 
he Las reason to believe that the plaintiff is not a 
sufficiently substantial person to pay the costs of 
an action in the High Court if he should fail. If 
the action be an action of contract, and the claim 
do not exceed 501., the defendant may, within 

1 Ord. xvi. 22—31. 
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eight days from the service of the writ, apply for 
an order, referring the case to the County Court 
in which the action might have been commenced. 
If the plaintiff cannot show good cause to the con- 
trary, the order will be made and the case tried in 
the County Court accordingly. 1 If the action be 
an action of tort, however large the claim, the 
defendant may apply for an order remitting it to 
a County Court, without any restriction of time, 
upon an affidavit that the plaintiff has do visible 
means of paying the costs of the defendant if he 
should fail in the action. The order will be made 
unless the plaintiff give security for costs, or satisfy 
the judge that he has a cause of action fit to be 
prosecuted in the High Court. 2 

In actions of contract 8 or claims in equity, there 
is a further power belonging either to the plain- 
tiff or the defendant to apply for an order remit- 
ting the case to a County Court. This is done 
after issue joined, and claims reduced to 501. by 
payment into Court, as well as claims which might 
originally have been brought in the County Court, 
may be remitted. Actions of contract remitted to 
the County Court, after issue joined, still remaiu 
in the High Court, although the trial takes place 
in the County Court, so that a motion for a new 
trial may be made in the High Court, but other 
remitted actions become County Court actions. 
Claims in equity which might have originally 



1 30 & 31 Vict. c. 142, 8. 7 ; Jud. Act, 1873, s. 67. 
2 30 & 31 Victc. 142,8. 10. 
8 19 & 20 Vict. c. 108, g. 26. 
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been preferred in the County Court, that is, 
generally, where the subject matter does not 
exceed 50(M., may aJso be remitted. 1 

It frequently happens that an action resolves 
itself into a mere matter of account, and in that 
case the ordinary forms of procedure and trial 
which are not convenient for the determination of 
such matters are supplanted by a compulsory 
reference to arbitration, for which certain clauses 
of the Common Law Procedure Act, 1854, still 
frequently brought into use, and the Judicature 
Act, 1873, provide. The judge, on the application 
of either party, may decide such an action in a 
summary way, or may refer it wholly or in part to 
an arbitrator, appointed by the parties, or to an 
officer of the Court. 2 The question of the allowance 
of particular items may be stated in a special case 
if it be matter of law, or be referred to a jury for 
the guidance of the arbitrator, or the arbitrator 
may himself state a special case. The necessary 
powers of summoning witnesses and conducting 
the trial of the arbitration are given to the 
arbitrator, and his award may be enforced like 
the verdict of a jury. The matter may in a proper 
case be sent back again to the arbitrator, and 
before the last day of the next sittings 3 a motion 
to set aside the award will be entertained if either 
party think he can show grounds on which awards 
are usually set aside. The action cannot be 
wholly referred if it consists in part only of 

1 30 & 31 Vict. 142, p. 8. * 

* 17 & 18 Vict. c. 125, as. 3 -10. » Ord. lxiv. 14. 
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matters of account. 1 Powers of compulsory refer- 
ence to an official or special referee, including 
matters requiring the prolonged examination of 
documents or local investigation, as well as ques- 
tions of account are given by the Judicature 
Acts. 2 

Similarly, where an action has been brought 
in breach of an agreement to refer disputes to 
arbitration, an application may be made to stay 
the proceedings which ought never to have been 
begun. It is a coirimon practice to insert in 
partnership and other agreements, a clause that 
any disputes arising between the parties shall be 
referred to arbitration. Before the Common Law 
Procedure Act, 1854, this clause was in general 
useless, unless the parties remained in the same 
mind when the dispute did arise, by reason of the 
technical rule of law, which precluded parties 
from ousting the Courts of jurisdiction by such a 
previous agreement. 3 By the Common Law Pro- 
cedure Act, 1854, if persons agree in writing to 
refer existing or future differences to arbitration, and 
any of them, or any person claiming under them, 
afterwards bring an action in respect of such 
differences the proceedings may be stayed by an 
order. 4 The application to stay the proceedings 
must be made after the appearance and before the 
statement of defence. The defendant on making 
the application should show that at the time of 

1 Clow v. Harper, 47 L. J. Q. B. 393. 

* JucL Act, 1873, 88. 56—59. 

* See Crisp v. Eunbury, 8 Bing. 394. 

* 17 & 18 Vict. c. 125, s. 11. 
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the commencement of the action or suit he was 
and is ready and willing to join and concur in all 
acts necessary and proper for causing the matters 
in difference to be decided by arbitration, but the 
exercise of the jurisdiction is a matter of discre- 
tion. The Court refused to stay proceedings 
under this provision where the plaintiff bona 
fide alleged that the question raised was one of 
fraud. 1 

Independently of the County Court Acts or 
other statutes it is open to the defendant to apply 
under certain circumstances for an order staying 
proceedings unless the plaintiff give security for 
costs. A plaintiff, however, cannot make this ap- 
plication against a defendant, and a defendant who 
admits the plaintiffs claim but puts in a counter- 
claim for a larger sum, is in an analogous position, 
and cannot obtain security. 2 If the plaintiff, 
whether suing in an individual orin a representative 
capacity, and whether for his own benefit or that 
of another, permanently reside abroad out of the 
jurisdiction of the Court, but not if he reside in 
Scotland or Ireland, 3 the Court or a judge will stay 
the proceedings in the action until he give security 
for costs to the satisfaction of an officer of the 
Court. Where, however, there are several plaintiffs 
if any one of them reside here, the security will 
not in general be ordered to be given. But an 
order may be made in an action by husband and 

1 WaUis v. Hirteh, 26 L. J. O. P. 72. 

* WirUerfield v. Bradnum, 47 L. J. Q. B. 270 ; L. R. 8 Q. B. 

D. 324. 
8 Ito&urn v. Anirtws, 43 L. J. Q. B. 73 ; L. R. 9 Q. B. 118. 
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wife for a personal injury to the wife, if the hus- 
band be resident abroad, although the wife be re- 
sident here. The absence abroad must be of a 
permanent kind; and where the absence is of a 
mere temporary nature, as in the case of an English 
seaman serving on board an English or foreign 
vessel constantly sailing to and from this country, 
he will not be compelled to give this security. It 
perhaps may be taken as a rule that where the 
plaintiff will be absent beyond the time when 
judgment could, in the ordinary course of pro- 
ceeding, be obtained against him, his absence will 
be considered permanent. Security for costs will 
not be required to be given on the ground of the 
plaintiff's absence abroad, when such absence is 
not voluntary, and the plaintiff is an Englishman ; 
as in the case of naval and military officers, and 
others engaged abroad in the public service. It 
seems, although there are cases to the contrary, 
that a plaintiff domiciled abroad will not be com- 
pelled to give security for costs while he is in this 
country. A foreigner in this country, though his 
permanent residence be abroad, will not be com- 
pelled to give this security. A peer, whose 
person is privileged from arrest, or a foreign 
ambassador or his servant, will not be compelled 
to give security for costs; although ambassadors 
and their suites, by a fiction of the jus gentium, 
are considered as still resident in the state from 
which they have been sent, and are not amenable 
to process in thfc country in which they actually 
reside. In two cases foreign potentates have been 
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compelled to give security in causes arising out 
of commercial transactions; and, in general, the 
rank of the plaintiff will afford no answer to the 
application. A foreign railway company is bound 
to give security for costs, notwithstanding that it 
has personal property in England, and some of its 
shareholders reside in England, who are responsible 
to the extent of their unpaid capital. 

The plaintiff will not be compelled to give 
security for costs merely because he is a pauper, 
or bankrupt, or insolvent. Nor will such security 
be compelled, though he become bankrupt after 
action brought, unless the trustees interfere, and 
the action is carried on for their benefit. But a 
plaintiff will be ordered to give security for costs, 
if he be in insolvent circumstances, and sue not 
for his own benefit, but for that of assignees, to 
whom he has assigned his property in trust for the 
benefit of his creditors. It may also be taken as 
a general rule, that where another person is, in 
fact, proceeding with an action in the name of the 
party on the record, and that party is in a state of 
pauperism and insolvency, the Court will stay the 
proceedings until security for costs be given. 
Where a limited company is plaintiff, and there is 
reason to believe that if the defence be successful 
the assets will be insufficient to pay the defendant's 
costs, security for costs may be required. 1 But 
where an order has been made for the compulsory 
winding up of an insolvent joint stock company, 
and an action is brought by the official liquidator 



1 25 & 26 Vict. c. 89, s. 69. 
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in the name of the company to recover money due 
to the company, the defendant is not entitled to 
call upon the plaintiff to give security for his costs. 1 
An executor or the trustee of a bankrupt who is 
suing as trustee for the benefit of the estate, will 
not be compelled to give security for costs, upon 
the ground that he is poor and unable to pay the 
defendant's costs. 2 If the plaintiff is convicted of 
felony and under sentence of transportation, he 
may be ordered to give security for costs. Lunacy 
of the plaintiff is no ground for requiring such 
security. When the defendant is quasi a plaintiff, 
as in replevin, and he reside abroad, he may be 
compelled to find security for costs. So he may 
be compelled to find security when he resides abroad 
in an issue under the Interpleader Act. But, in 
other actions, the defendant will not be compelled 
to give such security. The application for the 
security cannot be made before the defendant has 
appeared. It should ordinarily be made before 
issue joined. The amount and form of the security 
is in the discretion of the Court, and if a bond is 
required it is given to the party, and not to an 
pfficer of the Court. 8 

A converse application to that of the defendant 
to compel the plaintiff to give security for costs 
is an application by the plaintiff to hold the de- 
fendant to bail, when he is about to quit England. 
This is now the only remnant of what was formerly 

1 United Port* Insurance Company v. Hill, 39 L. J. Q. B. 227; 
L R 5 Q. B. 395. 

* DensUm v. Ashton, 38 L. J. Q. B. 254 ; L. R 4 Q. B. 590. 

* Ord. lx?. 6, 7. 



HOLDING TO BAIL. 123 

the most ordinary mode of proceeding for the re- 
covery of debts, and is taken under the Debtors' 
Act, 1869, which abolished arrest on mesne pro- 
cess, and provided anew proceeding, available only 
against absconding debtors. It applies only to 
actions in which formerly the defendant would 
have been liable to arrest. The application may 
be made at any time before final judgment, and 
the plaintiff must prove to the satisfaction of a 
judge that he has a good cause of action against 
the defendant to the amount of 501. or upwards, 
and that there is probable cause for believing that 
the defendant is about to quit England, and that 
his absence will materially prejudice the plaintiff 
in the prosecution of his action. An order may 
then be made committing the defendant to prison 
for any term not exceeding six months, until he 
has given security to an amount not greater than 
the claim, that he will not go out of England 
without leave of the Court. 1 In penal actions, in 
which arrest on final process is still retained, the 
plaintiff need not prove that the absence of the 
defendant will materially prejudice him in the 
action, and the security is to the effect that any 
sum recovered shall be paid, or the defendant 
rendered to prison. 

The strictness of the proof required does not 
make this proceeding very frequently available, 
and the process is chiefly interesting as throwing 
light on former methods of procedure in civil ac- 
tions. A curious history belongs to the " actions 

1 32 & 33 Vict c. 62, a. 6. 

a 2 
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in which formerly a defendant would have been 
liable to arrest." 

Anciently, arrests were only allowed in actions 
of trespass, which were thought to partake of a 
criminal nature. Afterwards the power to arrest 
was extended by the Legislature to some other 
actions; and at length a legal fiction was invented, 
by which the defendant was arrested, ostensibly 
for a trespass, but really for any other cause ttf 
action. When this practice came to be fully re- 
cognised, a defendant might have been arrested 
for any oause of action, however paltry ; and this 
manifest hardship occasioned the passing of several 
statutes, 1 the effect of which was that no one was 
permitted to be arrested for any cause except a 
debt, without the special order of a judge. Thus 
the law of arrest was so completely altered, that 
the cases in which arrests were allowed as of course 
became those in which they were anciently never 
allowed at all, namely, of debts, while in actions of 
trespass, in which alone an arrest was allowed at 
common law, the special order of a judge was re- 
quired to sanction it. If the plaintiff was willing 
to swear to a debt to the amount of 20?. he might 
arrest the defendant ; but if he made such affidavit 
inconsiderately, he ran the risk of an action for a 
malicious arrest and an indictment for perjury. 
Previously to the Debtors' Act, 1869, an important 
-change was introduced into the law upon this 
subject in the first year of the Queen, 2 and the 

1 See 12 Geo. I. c. 29 ; 7 & 8 Geo. IV. c. 71. 
8 1 & 2 Vict. c. 110. 
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writ of capias by which the defendant was arrested 
became no longer, as formerly, a means of com* 
mencing an action. Its. effect has now, as we have 
seen, been still further curtailed by the Debtors' 
Act. 

There are some cases where the defendant, by 
reason of the dignity of his station,. or of other 
circumstances, is privileged fom arrest The royal 
family, the queen's servants, peers, and peeresses, 
are so privileged. There is a curious case in 
Fortescue'a Reports 1 relating to the privilege of 
peers, in which the bailiff who arrested a lord was 
forced by the Court to kneel down and ask his 
pardon, though he alleged that he had acted by 
mistake ; for that his lordship had a dirty shirt, 
a worn-out suit of clothes, and only sixpence in 
his pocket; so that he could not believe he was a 
peer, and arrested him through inadvertence. In 
the few cases of the sort which have since hap. 
pened, the Courts have contented themselves with 
discharging the noble defendants on motion. As 
to ambassadors, there is a statute passed in the 
reign of Queen Anne, 2 which not only makes all 
process against them null and void, but renders it 
a crime to arrest them; and appoints the chan- 
cellor and two chief justices a Court, with power 
to inflict any corporal punishment they please 
upon the party doing so. This Act, which is re- 
markable as being the only instance in the English 



1 Lord Mordington's case, Fort. 165. 
3 7 Anne, c. 12. 
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law in which the nature of the punishment is left 
entirely to the judge's discretion, was passed to 
pacify Peter the Great of Russia, whose ambas- 
sador had been arrested in the street, and who 
threatened to make war upon Great Britain, in 
consequence of the refusal of our government to 
hang the two sheriffs of London, the plaintiff, the 
plaintiff's attorney, and the bailiff who made the 
arrest. Other public ministers of foreign princes 
or states at this Court, and their suites and 
domestic servants, are also protected from arrest 
by this statute. Members of the House of Com- 
mons are so privileged during the session of parlia- 
ment, and for a convenient time, it seems forty 
days, before and after it, and it appears that 
members of convocation enjoy the same privilege 
as members of the House of Commons. The 
judges are privileged from arrest. Solicitors and 
officers of the Court, as they lose their privilege 
from arrest when they are about to leave the 
country, may be arrested in the same way as other 
persons. A married woman cannot in general be 
held to bail. Nor can, in general, executors, ad- 
ministrators, and heirs in actions against them for 
the debts of the deceased. 

It should here be noticed, that some persons 
have a temporary privilege from arrest. Thus, 
persons connected with a cause, and attending in 
the course oi it, whether compelled to attend by 
process or not, such as parties, witnesses, bail, and 
solicitors, are privileged from arrest whilst going 
to, attending, and returning from Court, or a judge 
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at Chambers. Barristers enjoy the same privilege 
whilst attending upon the Superior Courts for the 
purpose of being engaged in the business of the 
same. Also, a barrister whilst on circuit is privi- 
leged from arrest, and this whether he has business 
or not. Clergymen likewise are so privileged 
whilst performing divine service, and while going 
to church for that purpose and returning thence. 
A bankrupt also has a temporary privilege in this 
respect for a certain time during the pendency of 
the bankruptcy proceedings. 

A defendant may be held to bail for a debt or 
money demand, as for goods sold and delivered, or 
money lent. So he may be held to bail in an 
action for unliquidated damages, but in such case 
it must be made clearly to appear on affidavit, 
that the damages sustained are 501. or upwards. 
So a defendant may be held to bail in an action 
on a bond, unless it be a replevin or a bail bond. 
If it be a bond conditioned for the payment of 
money, the defendant should be held to bail 
merely for the principal and interest due on it 
and not for the penalty. Before the Debtors' Act, 
1869, the defendant, in actions for tort, could not 
in general, be held to bail, but in some cases, as 
where it was made to appear on affidavit that the 
damages sustained by the plaintiff exceeded 50£., 
and in actions for very violent and cruel assaults 
and for mesne profits, defendants were sometimes 
held to bail. The Debtors' Act, while, on the one 
hand, it limits holding to bail to the case of an 
absconding defendant, on the other extends it to 
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all actions in which a cause of action to the extent 
of 50Z. is proved. 

The application to the judge is made ex parte, 
and the order, if made, is taken to the sheriff and 
treated like a writ of execution. It must be exe- 
cuted within a month from its date, and the de- 
fendant may at any time apply to rescind the order 
or be discharged from custody. The security given 
by the defendant may be a deposit of the amount 
or a bond with two sureties. 1 I 

A writ of re exeat regno, a high prerogative 

writ, having its origin in political objects, but issu- 

i 

ing formerly from the Court of Chancery in aid of 
civil rights, is a similar proceeding to that just 
described. It must be expressly prayed for in the 
action, and is granted on motion upon proof of a 
debt due from the defendant and that he intends 
to abscond, and that his absence will materially 
prejudice the plaintiff in his action. 

Another ordinary application on the part of 
defendants is, that several actions may be con- 
solidated, they undertaking to abide by the event 
of one of them. This application is most fre- 
quently made in actions against underwriters 
upon a policy of insurance, where, as the question 
is the same against each underwriter, it was usual 
for the defendants to move for what was called 
the "consolidation rule," a rule which was in- 
vented by Lord Mansfield, and the effect of which 
was to bind the defendants in all the actions by 
the verdict in one. This practice is now adopted 

1 Ord. lxix. 8. 
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in the High Court, and an order may be applied 
for in the ordinary way. 1 The jurisdiction will 
generally be exercised where many actions are 
oppressively and vexatiously brought by the same 
plaintiff, for the purpose of trying the same ques- 
tions, or where several actions can be conveniently 
decided in a representative case. Similarly an 
interlocutory application may be made for the 
transfer of an action from one Division of the High 
Court to another, either in order that it may be 
consolidated with another action or " matter " in 
another Division, or because another Division is 
better able to decide the case. 2 

Another kind of interlocutory application gene- 
rally made by the defendant is to change the place 
of trial, or the " venue " as it was formerly called. 
Although venue has been abolished it is still 
necessary, for the purpose of understanding the 
legal principles on which the place of trial is fixed to 
be acquainted with some of the rules relating to it. 

The venue was the county mentioned in the 
margin of the declaration, and it was said in 
certain cases to be " local," and in others to be 
" transitory." The venue was local when it was 
said that the cause of action could not have taken 
place in any other county, as, for instance, in 
actions of trespass quare clausum fregit ; it was 
transitory where the cause of action might have 
happened in another county, as in actions of 
trespass for assault and battery. Some actions 
were, moreover, rendered local by particular 

1 Ord. xlix. 8. * Ord. xlix. 3. 
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statutes. At common law the rule was, that 
in a transitory action the plaintiff might lay the 
venue wherever he pleased. But this was found 
to create so much vexation, in consequence of 
plaintiffs laying venues at a great distance from 
the defendant's residence, that it was enacted by 
statute 1 that the venue should be laid in the county 
where the cause of action arose. And, after 
several other modes of enforcing this statute had 
been ineffectually tried, the Courts, in the reign of 
James the First, introduced the practice of chang- 
ing the venue in a transitory action to another 
county, upon affidavit that the cause of action, if 
any, arose in another county, and not in the 
county in which the venue was laid, or elsewhere 
out of that other county. This was called the 
common affidavit, and on it the order to change 
the venue was obtained as a matter of course, 
subject to the plaintiff being permitted to bring 
back the venue, on his undertaking to give 
material evidence in the county in which he first 
laid it ; and if he failed in performing this, he 
was nonsuited. 

There were many cases, even of transitory 
actions, in which it was held that the defendant 
could not possibly make the common affidavit ; 
for instance, in actions on bills of exchange, pro- 
missory notes and specialities, the reason of which 
is, that there is a maxim of law — contractus est 
nullius loci ; 2 so that it was held, with what accu- 
racy it is not the present object to inquire, that 

1 2 Rich. II. c. 2. ■ 2 Inst 231. 
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in such cases, the cause ' of action cannot be 
said to have arisen in one county more than 
another. However, in these cases, though the 
Courts would not allow the venue to be changed 
upon the common affidavit, they would change it 
on an affidavit setting forth some good reason, as, 
for instance, that all the witnesses lived in the 
county to which it was proposed to change the 
venue, or that a fair trial could not be had in the 
county laid. Considerations of this latter kind 
are now likely to weigh most with the Court to 
which a general discretion is given to order the 
place of trial to be changed, except where there is 
a local venue by statute. 1 

The institution of District Registries, with juris- 
diction over all proceedings up to notice of trial, 
introduces a form of interlocutory application for 
the removal of a case from the registry, which 
is somewhat analogous to altering the place of 
trial. In certain circumstances a defendant is 
entitled to remove the case without anyapplication, 
that is, where the writ is specially endorsed and the 
plaintiff does not, within four days from the de- 
fendant's appearance apply for speedy judgment 
without trial, a proceeding which will hereafter be 
explained, or an unsuccessful application of this 
kind has been made, or the writ is not specially 
endorsed at all. 2 A removal of the case as of right 
takes place by the defendant giving a notice to the 
other parties to the action and to the District 

1 Ord. xxxvi. 1. " Ord. xxxv. 13. 
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Kegistrar. 1 If there be sufficient reason for re- 
moving the action, any party may apply for an 
order to do so, and, conversely, an order may be 
made for removing the action from London to a 
District Eegistry. 2 

A new form of interlocutory proceeding in 
favour of the defendant is supplied by the Judi- 
cature Acts in providing for the introduction of 
third parties into an action. A third party is a 
person against whom a defendant has a claim for 
contribution or indemnity in respect of the claim 
of the plaintiff, 3 and it often happens that this 
third party is substantially the person who, if any- 
one, is responsible for the claim made in the 
action, although, as between the plaintiff and the 
defendant, the defendant is liable. For instance, 
if the author of a book give an indemnity to the 
publisher Jn respect of any claims made for libel 
or breach of copyright, and an action within either 
category be brought against the publisher, the 
author may be put in the position of a third party. 
Or suppose three persons are liable to A. B. on a 
note or bill and A. B. sues one 'of them, the other 
two may be put in the relation of third parties to 
the defendant, by reason of their liability to con- 
tribute to him, and if A. B. were to sue all three 
each might treat the other two as third parties. 4 
When a defendant makes a claim for contribution 
or indemnity against a third person, he may obtain 
an order to issue a notice to the third party, which 

1 Ord. xxxv. 14. « Ord. xxxv. 16, 17. 

» Ord. xvi. 48. * Ord. xvi 56. 
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must state the form and grounds of the claim, 
and is in the nature of a writ at the defendant's 
suit. With the notice, which ordinarily must be 
given within the time allowed for delivering the 
defence, is served the statement of claim in the 
action, or the writ, if there be no statement of 
claim. The third party must enter an appearance 
in the action within eight days, otherwise he will 
be bound as between himself and the defendant, 
by any judgment obtained against the defend- 
ant, whether obtained by consent or other- 
wise, and also be deemed to admit his liability to 
contribute or indemnify, subject to a power to 
obtain leave to appear subsequently on terms, 1 
Power was given by the Judicature Act of 1873 2 to 
dispose of the whole matter having a three-sided 
aspect in the action first brought; but as this would 
necessitate the plaintiff waiting for his judgment 
until, as between the defendant and the third party, 
it had been decided who was ultimately liable, not- 
withstanding that the claim of the plaintiff as 
against the defendant was clear, the judges did not 
provide a machinery for this purpose in the Rules 
of Procedure of 1875. This was, however, provided 
in 1883, the Rules of which year lay down that if 
both the defendant and the third party make 
default in the action, the defendant, after satisfying 
the judgment, or with leave before so doing, may 
sign judgment against the third party. 8 If the 
third party make default, and the action is tried 

1 Ord. xvi. 49. a Sect 24 (3). 

8 Ord. xvi 60. 
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between the plaintiff and the defendant, and the 
plaintiff succeed, the judge may order judgment 
against the third party. 1 If judgment be given 
against the defendant otherwise than at the trial, 
the defendant may similarly apply for an order 
against the third party, after satisfying the plain- 
tiff's judgment against himself. Again, if the 
third party enter an appearance to the third party 
notice, the defendant may apply for directions, and 
thereupon an order may be made that the question 
of contribution or indemnity as between the 
defendant and the third party be tried in a manner 
to be specified. If the judge is not satisfied that 
there is a question proper to be tried as between 
those parties, he may order such judgment as may 
meet the case to be entered against the third 
party and in favour of the defendant. Moreover, 
an order may be made that the third party be 
allowed to defend the action, so as to contest the 
original liability as between the plaintiff and the 
defendant, 2 and a general power is given over 
costs in third party cases. 3 

An interlocutory order for the preservation or 
custody of the subject matter of litigation may be 
made where a prima facie liability under a con- 
tract has been made out by the plaintiff, and the 
defendant does not deny the contract, but sets up 
a right to be relieved from it. Under such cir- 
cumstances the amount in dispute may also be 
ordered to be brought into Court. 4 The applica- 

1 Ord. xvi. 51. a Ord, xvi. 53. 

8 Ord. xvi. 54. * Ord. 1. 1. 
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tion for this order may be made as soon as the 
circumstances appear on the pleadings, or if there 
be no pleadings they may be proved on affidavit. 1 
Without any restriction to claims in contract the 
Court may also make an order for the detention 
or preservation of property in litigation. An 
order for its inspection may also be made, samples 
may be taken from it, and experiments tried 
under the same authority. For the purpose of 
enforcing such orders, entry upon any land or 
building in the possession of one of the litigants 
may be authorised. 2 Goods of a perishable nature 
may also be ordered to be sold, and the proceeds 
paid into Court. 8 Applications for the preserva- 
tion, detention, inspection, or sale of property 
require a notice to the opposite party. 4 It some- 
times happens that the title to a specific chattel 
is not disputed, but one party sets up a claim by 
way of lien upon it, that is, says that he is entitled 
to be paid so much money before giving up the 
chattel. In that case, an order may be made 
authorising the chattel to be given up by the 
person claiming it on payment into Court of the 
sum with which it is alleged to be chargeable. 6 
When any real or personal property is the subject 
of an action in the Chancery Division, and there 
is more than enough to satisfy the claims upon it, 
the annual iucome or part of it may be ordered to 
be paid to the parties interested, 6 and in actions 
for the administration of an estate if a sale be 

J Ord. L 7. a Ord. 1. 3. 8 Ord. 1. 2. 

4 0rd.L6. 6 Ord. 1.8. • Ord. I 9. 
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ordered, the executor or administrator or trustee 
has the conduct of it. 1 A very exceptional form 
of interlocutory application is for leave to com- 
pound a penal action which being of a quasi- 
criminal nature cannot be compromised without 
leave. When part of the penalty goes to the 
Crown, notice must be given to the officers of the 
Crown concerned. The order must state that the 
defendant undertakes to pay the composition, and 
the part, if any, due to the Crown must be paid 
at the Crown Office. 2 

Among the most important of the applications 
made before the trial are those for an interlocutory- 
mandamus, or injunction, or the appointment of a 
receiver, which under the Judicature Acts, the 
Court has a very full discretion to grant. 3 In 
doubtful cases an interlocutory injunction or man- 
damus is not granted if the applicant can be 
sufficiently compensated by damages, supposing he 
be found entitled to an injunction at the trial, 
and it is only ordered upon an undertaking by the 
applicant to pay damages in case it is eventually 
decided that he is not entitled. The word man- 
damus used in civil actions means the same as the 
term mandatory injunction formerly employed in 
the Court of Chancery, and although similar in its 
operation, it must not be confused with the prero- 
gative mandamus which issues only against public 
bodies and officers, and not in an action. A man- 
damus orders an act to be done; an injunction 
orders an act not to be done. Formerly there was 

1 Ord. L 10. 2 Ord. L 13—15. 8 Act of 1873, s. 25. 
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a writ of injunction, which played an important part 
in the history of the Court of Chancery, but now 
the order suffices. 1 A receiver may be appointed 
for the purpose of collecting, for the benefit of 
those ultimately found to be entitled, the profits 
of property in dispute, e.g., mortgaged property, a 
partnership business. The receiver becomes an 
officer of the Court, and ordinarily has to find 
sureties, and has to pass his accounts at prescribed 
intervals. His accounts must be verified by 
affidavit, and passed at the instance of the plain- 
tiff or party having the conduct of the action, 2 
These applications may be made either ex parte 
or with notice to the other side, according to the 
exigency of the case, and an injunction against 
the repetition of a wrongful act or breach of con- 
tract may be obtained after as well as before 
judgment 3 

It sometimes happens that in the course of the 
action some of the parties either die or have their 
legal status changed by marriage or bankruptcy. 
Anciently, by reason of the strictness with which 
the proceeding by action was viewed, the effect 
was to abate or determine the action altogether, 
but the Courts interfered in certain cases to 
prevent this inconvenience by allowing the judg- 
ment to be entered nunc pro tunc. They would 
in general allow this fiction where the entry of 
judgment had been delayed by the act of the 
Court. Therefore, if a party died after special 
verdict, or after a special case had been stated for 

» Ord. L 11. a Ord. L 16—22. • Ord. L 12. 
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the opinion of the Court, or after a motion in arrest 
of judgment, or for a new trial, or after a demurrer 
set down for argument, and pending the time taken 
for argument, or whilst the Court were considering 
their judgment, the Court would allow judgment to 
be entered up after his death nunc pro tunc, in 
order that a party might not be prejudiced by a 
delay arising from an act of the Court. But if 
the judgment was not entered up by reason of the 
laches of the party, or those representing him, or 
by reason of a proceeding in the common course 
of law, as by proceedings on appeal, or the like, 
the Court would not allow the judgment to be so 
entered. The power to enter judgment nunc pro 
tunc still exists, 1 but is in general superseded by a 
simpler practice, as will presently be explained. 

Sometimes, as where an action of slander is 
brought, and the plaintiff dies before the trial, the 
cause of action dies with the party, and the action 
expires beyond power of revival. In cases where 
the cause of action survives, various statutory 
enactments have been passed to keep the action 
alive, and the Judicature Acts provide that the 
action shall not abate. 2 The principle that if the 
cause of action survive the action itself does not 
abate on the marriage, death, or bankruptcy of 
either of the parties is now the guiding rule on 
the subject, with the exception that the death 
of either party between verdict and judgment 
whether or not the cause of action abate, does not 
abate the action, but judgment may be entered 

x Ord. lii. 15. * Ord. xvii 1. 
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notwithstanding. A simple mode of substituting 
the successor in interest is provided, and an order 
may be made for the addition or substitution of 
the husband, personal representative, trustee, 
person born during the litigation, or other neces- 
8ary or proper party. 1 In the same way, on the 
assignment or devolution of any estate pendente 
lite, the action may be continued by or against the 
person on whom it has devolved. 2 The order is 
obtained ex parte, and must be served on all the 
parties to the action, 8 but application to discharge 
the order may be made by the person interested. 4 
If the person entitled to proceed on the death of 
a party in an action in which the cause of action 
survives does not proceed, the defendant or his 
representative may obtain an order compelling the 
plaintiff or his representative to proceed within a 
fixed time, and in case of his not proceeding, judg- 
ment may be entered against him. 6 When an 
abatement or a change of interest takes place, it 
becomes the duty of the plaintiff's solicitor to 
notify that fact, and an entry is made in the 
cause book accordingly, and at the expiration of 
a year the cause is struck out of the cause-book. 6 
There are certain interlocutory applications in 
the Chancery Division as to which there is a 
special practice. In proceedings under judgments 
or orders, a copy of the judgment or order must be 
left at the judge's chambers. Where a matter is 

1 Ord. xvii. 2. » Ord. xvii. 3. 

3 Ord. xvii. 4, 5. 4 Ord. xvii. 6. 

8 Ord. xvii. 8. 6 Ord. xvii. 9, 10. 
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adjourned from Court to chambers a note signed 
by the Registrar, stating for what purpose the 
adjournment takes place, must be left, and in all 
cases a note of the names of the solicitors engaged 
and of the parties for whom they appear, and 
copies of certificates of service of judgments must 
be left. Judgments or orders directing inquiries 
or accounts must be brought in within ten days, 
and upon proof of the service of the necessary 
parties, directions are given how the investigation 
is to proceed. There are also special rales as to 
the evidence required in applications for the 
appointment of guardians and the maintenance 
of infants, and for the sanction of infant's mar- 
riage settlements, 1 and for advertisements for 
creditors. 2 Generally the course of proceeding in 
Chancery chambers is the same as in Court upon 
motions. 8 

1 Ord. lv. 25, 26. 2 Ord. lv. 36, 44—61. 

8 Ord. lv. 37. 
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CHAPTER VII. 

THE TBIAL. 

The pleadings being concluded, and such in- 
terlocutory applications as the case may require 
made, the next step in the order of events is the 
trial. 

There are now five modes in which an action 
may be tried, derived from the Courts consolidated 
in the Supreme Court, each of whicli in general 
applied one mode of trial to the cases brought 
before it. The most ancient of these modes of 
trial is that before a judge and jury, formerly 
adopted by the Common Law Courts in all cases. 
Trial by jury is said to have arisen out of the 
practice of allowing accused persons to clear them- 
selves by means of compurgators, who were friends 
of the accused willing to take an oath of his 
innocence. In process of time the compurgators 
became judges rather than witnesses, but the prac- 
tice long remained of summoning them from the 
neighbourhood of the place where the facts to be 
tried happened as most likely to know the truth 
of the matter, and on this practice was based much 
of the now abolished theory of venue. Jurymen 
are now to act on the evidence brought before 
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them, but they are still supreme as judges of the 
fact, unless a Divisional Court interferes to set 
aside their verdict as being manifestly contrary to 
the whole bearing of the evidence. The Court of 
Chancery, however, being in its origin not so much 
a Court of law as a Court of conscience, did not 
refer questions of fact to the recognised legal 
tribunal. The Chancellor determined both the 
facts and the equity of the case himself, and the 
Master of the Eolls and the Vice Chancellors 
followed the same practice. In the Courts of 
Probate and Divorce questions of fact were also 
tried before a single judge, being the recognised 
tribunal of the Roman law to which these Courts, 
from their ecclesiastical origin, paid deference. In 
the Admiralty Court, which also paid deference to 
the Roman law, the judge was, from the special 
character of the questions tried, assisted by nautical 
assessors, who are the origin of the assessors now 
in use. The form of trial by a judge has, as will 
presently be seen, become the normal mode of 
trial in all actions. Each of the Courts mentioned 
was from time to time enabled by statute to borrow 
most of the modes of trial used in the others, but 
it was not until the Judicature Acts that they were 
all made available to the suitor as the necessities 
of his case might require. 

The five modes of trial are before a judge and 
jury, before a judge alone, before a judge with 
assessors, before a referee alone, and before a referee 
with assessors. In a case of very great importance 
two or more judges may sit at the trial either with 
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or without a jury, the trial being then a trial at 
Bar. 1 Referees are of two kinds, either special or 
official. Special referees are nominated by the 
parties or are chosen by reason of their qualifica- 
tions for the disposal of a particular case, and 
official referees are officers of the Court already 
described. Like special referees, assessors are pro- 
fessional or scientific persons chosen to bring their 
special knowledge to the assistance of the judge or 
referee. 2 They are appointed by an order which 
also determines their mode of remuneration. Juries 
are either common or special, and the qualification 
of jurymen and the mode of summoning and 
selecting them are subjects of importance, and 
some complexity. 

Every man in England and Wales, except such 
specially exempted persons as peers, members of 
parliament, judicial officers, ministers of religion, 
practising lawyers and doctors of medicine, who is 
between the ages of twenty-one and sixty, and who 
possesses a sufficient property qualification, is liable 
to serve on juries. He must have ten pounds in 
lands in fee simple, fee tail or for life, or twenty 
pounds a year in leaseholds held for twenty-one 
years, or any longer term, or any term deter- 
minable on a life or lives. Or he must be rated as 
a householder to the poor rate on a value of not 
less than thirty pounds in Middlesex, or twenty 
pounds elsewhere, or he must occupy a house con- 
taining not less than fifteen windows. 3 There are 

1 Ord. xxxvi. 9. * Jud. Act, 1873, s. 56. 

* Geo. IV. o. 50; 33 & 34 Vict. c. 77. 
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special qualifications in cities and boroughs with 
Quarter Sessions, and in the city of London no 
man can be returned- to try issues joined in the 
High Court who is not a householder, or occupier 
of a shop, warehouse, counting-house, chambers or 
office, for the purpose of trade, within the city, 
and does not possess lands, tenements or personal 
estate of the value of one hundred pounds. The 
persons above mentioned are qualified to serve as 
common jurors. A special juror must as an addi- 
tional qualification be legally entitled to be called 
an esquire, or be a person of higher degree, 
or a banker or merchant, or occupy a dwelling- 
house rated on a value of not less than one 
hundred pounds in a town containing twenty 
thousand inhabitants and upwards, or rated on a 
value of not less than fifty pounds elsewhere, or 
occupy premises other than a farm, rated on a 
value of not less than one hundred pounds, or a 
farm rated on •* value of not less than three 
hundred pounds. Aliens domiciled in England or 
Wales for ten years or upwards, if in other respects 
duly qualified, are liable to serve on juries. No 
man attainted of treason or felony, or convicted 
of any crime that is infamous, unless he has 
obtained a free pardon, nor any man who is under 
outlawry, is qualified to serve on juries. The 
overseers of parishes and townships have to make 
out lists of the persons qualified to serve, and 
have to specify which are qualified as special 
jurors, and the justices at special sessions have 
to certify that such lists are correct to the 
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best of their belief; and the decision of such 
justices as to the qualification of persons marked 
as special jurors in such lists is final. 1 No per- 
son whose name is on the jury book as a juror is 
entitled to be excused from attendance on the 
ground of any disqualification or exemption, other 
than illness, not claimed by him at or before the 
revision of the list by the justices. 

The lists of jurors are returned to the Quarter 
Sessions, and are formed by the Clerk of the Peace 
into the Jurors' Book, which is delivered to the 
sheriff for the purpose of summoning the juries. 
Formerly the jurors were summoned under writs 
to the Sheriff of a very complicated character, but 
now they are summoned by a. precept of a judge, 
and in country cases by the precept of the judges 
of assize. 2 A printed list or panel of the common 
and also of the special jurors summoned is kept 
in the sheriffs office for seven days before the first 
day of the sittings or. assizes. A copy of the panel 
must be kept in the sheriffs office for the inspec- 
tion of the parties or their solicitors, and a copy is 
to be delivered to any party requiring it 

The plaintiff in any action which is to be tried 
by jury is entitled to have . the cause tried by a 
special jury, upqn giving notice in writing to the 
defendant at the time when he gives notice of trial, 
of his intention that the cause be so tried ; and the 
defendant is so entitled, on giving the like notice 
at any time after the close of the pleadings and 

1 33 & 34 Vict. c. 77. 

2 C. L. P. Act, 1852, ss. 105 and 107; 33 & 34 Vict. c. 77 

H 
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before notice of trial, or six days clear before the 
day for which notice of trial has been given ; but 
an order may be made at any time that a cause 
be tried by a special jury upon such terms as may 
be thought fit. 1 Where notice has been given to 
try by special jury, either party may, six days 
before the commission day, give notice to the 
sheriff that the cause is to be tried by a special jury, 
and in default thereof no special jury need be sum- 
moned, and the cause may be tried by a common 
jury,unless otherwise ordered. Similarly in London, 
six days before the first day of the sittings, notice 
must be given to the sheriff that the cause is to 
be tried by a special jury, or in default no such 
jury need be summoned, and the cause may 
be tried by a common jury, unless otherwise 
ordered. 2 

A party who obtains a special jury, though 
successful in the cause, has to bear all his own 
additional expenses attendant on a trial by special 
jury, unless the judge who tries the cause im- 
mediately after the verdict certify on the back of 
the record that the case was proper to be tried by 
a special jury. 

Actions of slander, libel, false imprisonment,' 
malicious prosecution, seduction, and breach of 
promise of marriage, are tried by a jury if the 
plaintiff give notice of such mode of trial with the 
notice of trial, or if the defendant give such notice 
within four days after receiving notice of trial, or 



1 Ord. xxxvi. 7. a C. L. P. Act, 1852, a. 112. 
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on himself giving notice of trial. 1 In all other 
cases the party desiring trial by jury must make 
an application, in which case he is entitled to an 
order to that effect, except in certain cases. 2 These 
are all the actions assigned by the Judicature 
Act, 1873, to the Chancery Division, 3 which are 
invariably tried by a judge alone, unless by special 
order. 4 There is also power to direct a trial without 
a jury in all cases which might without consent 
of parties have been tried without a jury before 
the Judicature Acts. 6 There is further power to 
dispense with a jury and to refer cases to a special 
or official referee, where the parties consent, or 
when a prolonged examination of documents or 
accounts, or a scientific or local investigation is 
necessary. 6 Except in the specified cases in which 
notice may be given of trial by jury, and except 
in cases in which an order for a jury has been 
made as of right, all actions are tried by a judge 
alone, unless a discretionary order is made for 
trial by a judge with a jury, or by a judge with 
assessors, or by an official or special referee with 
or without assessors. Different questions in the 
action may, if thought advisable, be tried by 
different modes of trial. 7 

The mode of trial having been determined, the 
next step is to give notice of trial. If the plaintiff 
does not give notice of trial within six weeks 
from the close of the pleadings the defendant may 

1 Ord. xxxvi. 2. J Ord. xxxvi. 6. 

8 Jud. Act, 1873, s. 34. 4 Ord. xxxvi. 3. 

5 Ord. xxxvi. 4. 6 Jud. Act, 1873, a. 57. 

7 Ord. xxxvi. 8. 

H 2 
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do so, or he may take the bolder course of applying 
to have the action dismissed for want of prosecu- 
tion, 1 but the usual course of events is for the 
plaintiff to take the initiative. The notice may 
be given with the reply or afterwards, and is a ten 
days' notice, unless the defendant has agreed to 
take short notice, that is, four days, or has been 
put under terms to do so. 2 The notice is en 
titled in the cause, and names a day of trial 
either in Middlesex or other county before one of 
the five tribunals specified. A notice of trial is 
given as Form 6 in the Appendix. The notice 
states whether the trial is of the action or of 
issues, and in the Queen's Bench Division names 
the day and place of trial. 8 Notice of trial may 
be countermanded by consent or by leave on terms 
or otherwise. 4 

The notice of trial being given, the next step is 
to enter the case for trial. This may be done 
although the pleadings are not yet closed, and is 
generally done by the party giving the notice of 
trial, but if he neglect to do so on the day of 
giving the notice, or the day after, and the trial is 
to take place in London or Middlesex, the other 
side may, unless the notice has been duly counter- 
manded, do so within four days. B Unless the case 
is entered within six days after notice of trial the 
notice lapses. 6 In the Queen's Bench Division 
there are separate lists for jury cases and judge 

1 Ord. xxx vi. 12. * Ord. xxxvi. 14. 

8 Ord. xxxvi. 13. 4 Ord. xxxvi. 19. 

5 Ord. xxxvi. 20. 8 Ord. xxxvi. 16. 
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cases for London and Middlesex respectively. 1 If 
the trial is to take place elsewhere either party 
may enter it. 2 

The entry for trial elsewhere than in London or 
Middlesex may be made either in the assize 
town, where entries are generally admitted up to 
the hour of the sitting of the Court on the first 
day, or at the district registry of the assize town, 
where entries are received not later than the day 
before the commission day. In certain assize 
towns which have no district registry the entry 
may be made in an adjoining registry, e.g., entries 
for Winchester may be made at Southampton. 
The district registrars and associates have a 
numbered list for jury cases and for judge cases, 
and the party entering may select a vacant number. 
When the lists are closed the cases are re- 
numbered consecutively. Where the trial is post- 
poned or the entry withdrawn, notice must be 
given to the District Registrar and the entry 
expunged. If both parties enter the case is 
considered entered by the plaintiff. 3 

On entering the case for trial the party 
must leave two, generally printed, copies of 
the pleadings in the action, one of which is for 
the use of the judge. These copies of pleadings 
stand in the place of the old " nisi prius record/' 
which deserves a brief description as the basis of 
the practice in trials by jury. 

The nisi prius record was a parchment docu- 
ment, containing a transcript of the " issue," that 

1 Ord. xxxvi. 29. 2 Ord. xxxvi. 22. 8 Ord. xxxvL 23—28. 
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is, the pleadings up to their close, and was, in 
fact, a history of the suit up to the moment of 
trial. It concluded with an award of a " venue," 
that is, a writ commanding the sheriff to summon 
a jury, and with an entry called the "jurata," 
which stated in effect that the proceedings were 
respited till some day therein named, unless the 
judge who was to try the cause should before that 
day come (as he always did) to the place appointed 
for the trial. The day named was the day on 
which according to the ancient practice the case 
would have been tried. 

In very early times, when an issue in fact was 
joined between the parties, it was tried, not as at 
present, before a single judge, but at the bar of 
the Court itself in Term time, as is still sometimes 
done when a trial at Bar takes place. As it was 
required that a cause should be tried by a jury 
of the county where the venue was laid, the Court, 
in order to procure such a jury, issued the writ of 
venire, which commanded the sheriff to have 
twelve good and lawful men from his county 
in court upon a day there specified to try the 
issue ; and, on that day, anciently, the issue was 
accordingly tried before the full Court, the jurors 
being brought from their own county to the place 
where the Court was sitting. 

When the Court of Common Pleas had become 
stationary at Westminster, this practice became 
a hardship to the parties, witnesses, and jurors, 
whose attendance was requisite, and the Legis- 
lature found it necessary to interfere. This was 
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done by utilizing " the justices of assize," who were 
judges holding the king's commission for the trial 
of the real action of assize, which took place in 
the county in which the land in question lay. 
The "statute of Nisi Prius" 1 empowered these 
justices to try other issues, and return the verdicts 
into the Court above. In order to enable them to 
do so, the writ of venire was altered, and instead 
of ordering the sheriff to bring the jurors to the 
Court of Westminster, he was ordered to bring them 
to Westminster on a certain day, " nisi prius," i.e., 
unless before that day the justices of assize came 
into the county, in which case the statute rendered 
it his duty to return the jury, not to the Court, 
but before the justices of assize. Hence it is that 
judges are said to sit at nisi prius, and trials to 
take place at the assizes ; though the real actions 
called assizes long ago became obsolete, and have 
for some time, by Lord Lyndhurst's Act, 2 been 
abolished altogether. 

Some further considerations demand the atten- 
tion of the parties before the trial. In actions 
which concern lands or messuages, and in which 
it is thought expedient that the jury should 
have a "view," the officer of the Court will, on 
application, draw up a rule for the purpose. Two 
persons are appointed as showers, and six jurymen 
selected as viewers, and the sheriff returns their 
names to the associate for the purpose of being 
called at the trial. Power is also given to either 
party to apply for an order for the inspection by 

. ! 13 Edw. I. c. 30. 2 .3 & 4 WilL IV. c. 27, s. 36. 
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the jury, or by himself or his witnesses, of any 
real or personal property, the inspection of which 
may be material for the proper determination ot 
the question in dispute. 1 The judge who tries the 
case, whether with or without a jury, may inspect 
the property or thing in question. 2 

So soon as the action is ripe for trial the parties 
must prepare their briefs and evidence. The brief 
contains a statement of the pleadings, case, and 
evidence, for the information of the counsel em- 
ployed. The evidence will be either oral or 
documentary. Where the attendance of witnesses 
is required the party may procure it by suing out 
writs of "subpoena ad testificandum," copies of 
which must be served a reasonable time before 
the trial on the intended witnesses, their necessary 
expenses at the same time being tendered to 
them. The issue of a subpoena is preceded by a 
praecipe, which contains the name and address of 
the solicitor and agent, if any, and is filed in the 
Central Office. A subpoena ad test, may include 
any number of witnesses, and ought to include 
three, if it can conveniently ; but a subpoena duces 
tecum that is to bring documents cannot include 
more than three. Errors may be corrected before 
service and the writ re-sealed. The writ is served 
by delivering a copy and producing the original, 
and must be served within twelve weeks after its 
teste. 3 If a witness neglect to attend, the party 
may proceed against him either by way of attach- 
ment, to punish his contempt of Court, or by way 

1 Ord. 1. 3. a Ord. 1. 4, 8 Ord. xxxvii. 26—84. 
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of action, to indemnify himself from the injury he 
has sustained in consequence of the witness's 
absence. The writ of subpcena may be issued to 
compel the attendance of a witness in any part of 
England, and by means of an order the attendance 
of a witness in Scotland or Ireland may be com- 
pelled. 1 If the witness be in prison on civil pro- 
cess, a writ of "habeas corpus ad testificandum " 
is the proper mode of obtaining his appearance ; 
and if a prisoner on criminal process, one of her 
Majesty's Principal Secretaries of State, or any 
judge of the High Court, may issue a warrant or 
order for that purpose. 2 

As to documentary evidence if the instruments 
be in the party's own possession, he must be 
prepared to produce the originals, if in that of his 
adversary, he must give him a notice to produce 
them ; and in case they are not produced he will, 
on proof of the notice, be allowed to give secondary 
evidence of their contents, that is, a copy or a 
witness's recollection. The form of a notice to 
produce is given as Form 7 in the Appendix. If 
they be in the hands of $ third person the attend- 
ance of that person with them must be enforced 
by a " subpcena duces tecum." The expense and 
difficulty of proving documents are considerably 
diminished by the rule which has of late years 
been introduced, and which is fully recognised by 
the Judicature Acts, compelling the opposite party 
to admit them, or if he refuse and they are after- 
wards proved, subjecting him to the costs of the 

1 17 & 18 Vict. c. 34. * 16 & 17 Vict, c. 30, s. 9. 
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proof, unless the refusal to admit be held reasonable 
at the trial. 1 Moreover, if no notice to admit be 
given, the party who might have given it will not 
be allowed the cost of proving the document unless 
the taxing master think that it was in fact less 
expensive to prove the document than give the 
notice. The practice of giving notice to admit 
was extended in L883 to the admission of facts. 
Not later than nine days before the day for which 
notice of trial has been given, notice to admit 
facts may be given. The opposite party has 
ordinarily six days within which to admit them, 
at the risk, as in the case of documents, of having 
to pay the cost of proving them in any event. 2 The 
form of a notice to admit is given as Form 8 in the 
Appendix. If either party, on the trial of the 
action becoming imminent, be not sufficiently 
prepared with his evidence, he may at the last 
moment, with the consent of his opponent, with- 
draw the action, usually on the terms of paying 
the costs of the day. 8 

All the preliminaries for the trial being disposed 
of, the action will be tried either at the Sittings 
in the Eoyal Courts of Justice for London or Mid- 
dlesex or at the assizes. During the Sittings, 
the duration of which has already been stated, 
Courts are held both for London and Middlesex 
for the trial of actions by as many judges as may 
be necessary or available. Until the Eoyal Courts 
of Justice were opened, London cases in the 
Queen's Bench Division were tried at the Guild- 

J Ord. xxxii. 2. 2 Old. xxxii. 4. • s On*, xxvi. 2. 
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hall in the City; now they are tried at the Royal 
Courts, but appear in a separate list, and when 
tried by a jury are tried by a jury summoned from 
the City. The assizes are held for civil business 
in each county twice a year, and in some counties 
more often before persons appointed under the 
Queen's Commission, among whom are almost 
always two of the judges of the High Court for 
each circuit. 

The trial takes place before one of the five 
tribunals already described, and the most con- 
venient course will be first of all to describe 
the proceedings at a trial by jury, which is 
the most solemn of all the forms of trial, and 
afterwards to point out in what respect the others 
differ from it. 

The action, when entered, will be placed in a 
list, and will eventually find its way into the list 
of a particular judge on a particular day, when it 
will be called on in due course in open court. If 
the plaintiff thereupon appear, but the defendant 
is unrepresented, the plaintiff must prove his 
claim. 1 If, on the other hand, the plaintiff is 
absent, but the defendant appears, he is entitled 
to judgment dismissing the action, unless he has a 
counter-claim, in which case he must prove it. 2 
Judgment so obtained in default of appearance 
may, however, be set aside on terms on application 
within six days either at the assizes or in Middle- 
sex. 3 If such failure to appear is a mere accident, 
it is a matter of course to set aside the judgment 

1 Ord. xxxvi 31. * Ord. xxxvi 32. 8 Ord. xxxvi. 33. 
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on payment of the costs thrown away. 1 If, how- 
ever, both parties appear, and no order has been 
made to put off the trial, or the plaintiff and 
defendant have not agreed to withdraw the record, 
the first step taken is to empanel and swear the 
jury. The jurors summoned, whose names are 
entered in the list or panel, are first called over; 
but to secure an impartial selection, this is not 
done in their order on the list, but by chance. 
The names of all the common jurymen, or all the 
special jurymen, as the case may require, are 
written on separate pieces of paper, which are 
^placed in a box, and drawn out one by one by the 
associate. The first twelve drawn who answer to 
their names are, subject to challenges, the jury to 
try the case. 2 When the jury is a special jury, 
they have sometimes already gone through a 
preliminary process called nominating and re- 
ducing special jurors, which was formerly practised 
in choosing all special juries, and which may 
now be ordered to be used for the choice of 
special jurors at the sittings or assizes. 2 The pro- 
ceeding takes place before the under-sheriff or 
secondary in the presence of the parties or their 
solicitors, and is very like the practice in open 
court, except that numbers corresponding to 
numbers on the panel are put into the box. 
Either party may object to the name of a special 
juror, and if he prove him incapacitated, his name 

, - — - ■ 

1 Burgoine v. Taylor, 47 L. J. Ch. 542; L. E. 9 Ch. D. 1. 

2 6 Geo. IV. c. 50, a. 1 (common); 33 & 34 Vict c. 77, s. 16 
(special in London and Middlesex); C. L. P. Act, 1852, 8. 108 
(special at the assizes). 
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is set aside, and so toties quoties until forty-eight 
be completed. These forty-eight are further re- 
duced to twenty-four by each party striking off 
twelve, and the twenty-four are returned as the 
panel to try the case. These twenty-four go 
through the ordinary process of balloting already 
described to reduce them to twelve. 1 

As the jury are called over, they may, if either 
party object to them, or any of them, be challenged. 
Challenges are either to the " array v or to the 
" polls." Challenges to the array are exceptions 
to the entire panel, in consequence of some 
partiality imputed to the sheriff or other officer 
who arrayed it. Challenges to the polls are 
exceptions to particular jurors, and are of four 
kinds: first, "propter honores respectum," as if a 
lord of parliament were to be empanelled; secondly, 
" propter defectum/' as if one of the jurors be an 
infant, alien, idiot, or lunatic, or have not a suffi- 
cient estate; thirdly, "propter affectum," or for 
partiality, and this is either " principal," i.e., carry- 
ing with it manifest ground of suspicion, or " to 
the favour." A challenge is principal when the 
juror is related within the ninth degree to either 
party, or has been arbitrator, or is interested, in 
the cause, or has an action depending with one 
of the parties, or has taken money for his verdict, 
or formerly been a juror in the same cause, or is 
master, servant, counsellor, steward, or solicitor to, 
or of the same society or corporation with, one of * 
the parties; all these are principal causes of 

1 6 Geo. IV. c. 50, s. 32. 
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challenge, which, if true, cannot be overruled, for 
jurors must be " omni exceptione majores." A 
challenge to the favour is grounded only on some 
probable cause of suspicion, as acquaintance, or the 
like, the validity of which is determined by "triers/* 
These, if the first juror be challenged, are two 
indifferent persons named by the Court; if they 
find one man indifferent, he is sworn, and he, with 
the two triers, tries the next, and when another is 
found indifferent and sworn, the two triers are 
superseded, and the two first sworn on the jury try 
the rest. Fourthly, " propter delictum ; " this 
species of challenge may take place when the juror 
is tainted by some crime or misdemeanor which 
affects his credit. 

The ceremony of drawing the jury must, if the 
parties require it, take place on the trial of each 
cause; but they almost always, by consent, allow 
the same set of twelve jurors to try several causes 
successively. If it should happen that, by reason 
of default or challenges, twelve of the jurors con- 
tained in the panel are not in attendance, there 
issues, if the trial be at Bar, a writ of " underim," 
"decern," or "octo," "tales," according to the 
number that is required to complete the jury. In 
other cases, the Court, at the request of the parties, 
may orally command the sheriff to name a suffi- 
cient number of men of the county, duly qualified, 
who, if the deficiency be of special jurors, are to 
be taken from the common jury panel. The jurors 
who have made default are, if they can offer no 
sufficient excuse, liable to be fined. 
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As soon as the jury has been sworn, the junior 
counsel for the plaintiff opens, that is, shortly 
states the pleadings, and the leading counsel on 
that side which has the right to begin proceeds to 
address the jury. This right to begin is frequently 
a matter of the very greatest importance, for it is 
an invariable rule that the counsel who begins 
has, if the opposite side calls witnesses, a right to 
reply: and it is well known from experience, that, 
in a doubtful case, the reply of an able advocate 
frequently determines the fate of the action. So 
important is this advantage that the parties will 
often, either on the pleadings or at the trial, admit 
facts which might fairly be disputed, with the view 
of securing the last word to the jury. 

The question, which side is entitled to begin, is 
governed by the general maxim, "Ei incumbit 
probatio qui dicit, non qui negat;" for as it is very 
difficult, and sometimes impossible, to prove a 
negative, it is natural that the onus of proof should 
be upon the party asserting the affirmative, and 
this is, generally speaking, the rule of law. For 
instance, if, to an action on a promissory note, the 
defendant pleaded "that he did not make the 
note," the affirmative being on the plaintiff, it 
would be for him to begin. But, if the defendant 
had pleaded " that he had paid the note," then the 
affirmative would be on him, and he would begin 
at the trial. However, though the above is the 
general rule, there are exceptions to it. And the 
judges have resolved, " that in cases of slander, 
libel, and other actions for personal injuries, where 
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the plaintiff seeks to recover actual damages of an 
unascertained amount, he is entitled to begin, 
although the affirmative of the issue may in point 
of form be with the defendant/ 1 And this is the 
same in other cases, where the plaintiff seeks to 
recover unascertained damages. Thus, if to an 
action for improperly dismissing a solicitors clerk, 
the defendant pleads that the plaintiff was guilty 
of misconduct in the service, the plaintiff is en- 
titled to begin. But if, in an action for damages, 
the damages are ascertained, and the plaintiff has 
a prima facie case, on which he must recover that 
amount, and no more, unless the defendant proves 
what he has affirmed in his pleading, then the de- 
fendant begins. It may thus be laid down as a 
general rule that the party entitled to begin is he 
who would have a verdict against him if no evi- 
dence were given on either side. A new trial will 
not be granted because a judge has wrongly ruled 
at nisi prius as to which party was entitled to begin, 
unless such ruling did clear and manifest injustice. 
The case having been opened, witnesses are called 
for the party beginning. Witnesses are " examined 
in chief" by the counsel of the party calling them, 
are cross-examined by the opposing counsel, and 
re-examined by the first counsel. By a rule pro- 
mulgated in 1883, it is provided that the judge 
may disallow any questions put in cross-examina- 
tion which appear to be vexatious and not relevant 
to any matter proper to be inquired into in the 
cause, 1 that is, neither directly relevant to the issue 

1 Ord, xxx vi. 38. 
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nor sufficiently relevant to the question of credi- 
bility as to be proper to be tried. In the event of his 
opponent not announcing at the close of the evi- 
dence his intention to adduce evidence, the counsel 
for the party beginning sums up the evidence, and 
then the counsel for the opposite party addresses 
the jury. But if he adduces evidence, he, at the 
close of the case of the party beginning, opens his 
case, then adduces his evidence, and then sums 
up ; the counsel of the party beginning having 
the right to the reply whenever any oral or docu- 
mentary evidence is put in by his opponent. 1 

In the course of the case certain incidental pro- 
ceedings may take place. The first to be noticed 
is an application to adjourn the trial, which may 
be granted, if deemed right for the purposes of 
justice, for such time and subject to such terms 
and conditions as may be thought fit. 2 A more 
frequent application is for an amendment of the 
record. It has been already explained, that if at 
the trial any discrepancy appeared between the 
material statement contained either in the plain- 
tiff's or defendant's pleadings and the evidence 
adduced in support of them at the trial, this 
variance was formerly fatal, and the party in whose 
case it occurred failed in the action, although the 
merits might be undeniably with him. It has 
been likewise shown how, from time to time, the 
judge, on application by the counsel at the trial, 
has been empowered to amend variances of this 

1 Ord. xxxvi. 86. 2 Ord. xxxvi. 34. 
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sort, and, as this power is beneficial to the ends of 
justice, amendments are very liberally allowed. 1 

If the judge grant an amendment at the trial 
when he ought not, the party injured by it may 
move for a new trial. And it seems that in some 
cases a new trial may also be granted if the judge 
improperly refuse to make an amendment. 

It frequently happens in the course of a trial 
that a party wishes to put in evidence a document 
which is required by law to be stamped, but which 
is insufficiently or not at all stamped, and there 
are important provisions to enable him to do so. 
All documents not properly stamped, except those 
which cannot by law be stamped after the execu- 
tion thereof, upon payment of the duty and a 
penalty, may be read in evidence on the trial of a 
cause, upon payment to the officer of the Court 
who has to read the document at the trial, of the 
amount of duty and penalties payable for stamping 
such document. If the document has not a suffi- 
cient stamp, the deficiency only has to be paid 
with the penalties. No new trial can now be 
granted by reason of the judge having improperly 
ruled that the stamp upon any document is suffi- 
cient, or that the document does not require a 
stamp. 2 

Formerly a not uncommon incident of a trial 
by jury was the tendering of a bill of exceptions. 
It occurred when the counsel for either party was 
dissatisfied in point of law with the direction of 
the judge to the jury, or with his rejection or ad- 

1 Ord. xxviii. 1, 6. a Ord. zxxiz. 8. 
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mission of evidence. A short note of the points 
was tendered to the judge, and afterwards reduced 
into the form of a special case, which, by virtue of 
the Statute of Westminster the Second, the judge 
was bound to seal. Error was then brought on 
the judgment whereupon the bill of exceptions 
was considered by the Courts of Error. By the 
Judicature Act of 1875, bills of exceptions are ex- 
pressly abolished, 1 but not so as to prevent either 
party insisting on the whole question being left to 
the jury with a proper direction, such right to be 
enforced by motion in the High Court of Justice, 
or Court of Appeal, founded on an exception 
annexed to the proceedings. 2 

It sometimes happens that, instead of going on 
to verdict, the trial is suddenly put an end to in 
a mode not requiring the intervention of the jury. 
This may happen in four different ways: first, 
by the plaintiff's suffering a " nonsuit ;" secondly, 
by the parties agreeing to "withdraw a juror;" 
thirdly, by the judge "discharging the jury" from 
finding any verdict ; or fourthly, by a reference 
to arbitration. 

With regard to a nonsuit, the word is derived 
from the Latin " lion sequitur/' or, more nearly, 
from the French " ne suit pas," because the plain- 
tiff does not follow up his suit to its legitimate 
conclusion ; for, in the ancient times, before the 
jury gave their verdict, the plaintiff was called 
upon to hear it, in order that, if it proved adverse 
to him, he might be held answerable for the fine 

1 Ord. lviii. 1 (old style). 2 Jud. Act, 1875, s. 22. 
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which was in those days levied upon an unsuc- 
cessful plaintiff. If he did not appear when thus 
called on he was nonsuited, that is, adjudged to 
have deserted his action, and the Court gave 
iudgment against him for his default. And hence 
proceeds the ceremony which takes place even at 
this day, of calling the plaintiff to come into the 
court when about to be nonsuited. 

Another consequence of the ancient practice is, 
that a plaintiff cannot be nonsuited against his 
will; for a default is, in the nature of things, 
voluntary, and when he is called on to appear, he 
may, if he thinks fit, make answer by his counsel, 
and, if he do, there can be no nonsuit ; and al- 
though it is usual, and certainly highly proper, 
for the plaintiffs counsel to yield to the opinion 
of the judge, when the latter intimates that his 
case is not made out, and that he ought to suffer 
a nonsuit, still there have been instances in which 
the plaintiff's counsel have persisted in appearing 
and have even gained a verdict by their pertina- 
city. 1 It is, however, obviously dangerous to the 
interests of a client to resist the judge when he is 
of opinion that there ought to be a nonsuit ; for, 
if the plaintiff disregard the intimation, he is 
certain to direct the jury to find a verdict for the 
defendant. There is always this advantage in a 
nonsuit, that although the party nonsuited has to 
pay costs, he may afterwards bring a fresh action, 
while a verdict for the defendant is in general 
final. 



1 See Munchin v. Clement, 1 B. &. A. 252. 
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The " withdrawal of a juror " takes place when 
neither party feels sufficient confidence to render 
him anxious to persevere till verdict. In such 
case, they may, by consent, for it cannot be done 
otherwise, withdraw a juror, and as that leaves the 
jury incomplete, there can be no verdict, and the 
trial comes to an end. The withdrawal of a juror 
in this way always puts an end to the cause, and 
if the action be afterwards proceeded with, an ap- 
plication may be made to the Court or a judge to 
stay the proceedings. 

It sometimes becomes necessary to discharge 
the jury, either on account of the sudden illness 
of a juryman, 1 or because they cannot agree ; in 
which case, when there is no hope of their resolving 
on a verdict, it is now the practice to discharge 
them, though the judge has power, still existing 
because never exercised, to carry them round the 
circuit, from town to town, in a cart. 

As to a reference of the cause to the arbitration 
of a special or official referee, this happens when 
the issue involves some complicated questions of 
accounts or boundary, which it would not be easy 
to render intelligible to the jury, or where there 
are a number of conflicting claims, some perhaps 
legal and some equitable, all of which ought to be 
considered and decided before a final and satis- 
factory settlement of the whole litigation can be 
arrived at. ' 

When the progress of the trial is not arrested 
by any of these occurrences, the evidence being 

1 R. v. Edwards, 3 Camp. 207. 
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heard and the counsel on both sides having ad- 
dressed the Court, the judge sums up the evidence 
to the jury, who then return their verdict. The 
verdict may be either general, that is, for the 
plaintiff or for the defendant, or special, that is 
finding certain facts and leaving the Court to 
apply them. 

The judge then usually directs the judgment to 
be entered according to the legal result of the 
verdict. He may, however, if he think fit, ad- 
journ the case for further consideration. This 
happens when there is a doubt as to the effect on 
the result of the finding of the jury, or some 
question of the construction of a document is 
necessarily involved, and the judge desires to dis- 
cuss that question more at leisure. The Rules 
provide for the judge entering no judgment, but 
leaving either party to move for judgment before 
a Divisional Court, but as this provision seems 
inconsistent with the Appellate Jurisdiction Act, 
1876, which provides that all business arising 
out of an action shall be disposed of before a single 
judge, it is seldom brought into use. 1 

There is, however, a mode still open to the 
parties of obtaining the decision of a Divisional 
Court on the law of the case. They may agree 
that the jury shall find a verdict subject to 
a special case, an expedient for obtaining the 
decision of the Court already referred to as open 
to the parties at any earlier stage of the action. 
They must now also agree that the special case be 

1 Ord. xxxvi. 39. 
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heard before a Divisional Court. 1 In general, 
where it is intended that a verdict shall be so 
taken, evidence is given at the trial by each party 
to prove the facts upon which he relies, and if 
there is any disputed question of fact, it is 
determined by the jury. After the trial the case 
is drawn by the junior counsel for the plaintiff, and 
, settled by the junior counsel for the defendant ; 
and if any difference arise between them as to the 
form of the case, the judge who tried the cause 
will upon summons, and being attended by the 
junior counsel on both sides, settle the case from 
his notes. When the case is settled, it is argued 
like a demurrer, and the verdict is finally entered 
for whichever party the Court deems entitled to 
succeed. These special cases are not a very recent 
invention, for Mr. Justice Buller remarks, in 3 Tr. 
131, that there is an instance of a special case 
having been granted as long ago as the reign of 
Charles the Second. 

The direction of the judge for the entry of judg- 
ment is recorded by the officer. If the officer is 
the officer by whom judgments are entered, as the 
Registrar in the Chancery Division, he enters 
judgment direct. If he be not such officer, as the 
Associate in the Queen's Bench Division, the entry 
is made in his book, and a certificate granted by 
him for the purpose of entering judgment. If the 
judge so direct, the findings of the jury will be 
recorded in the same book, in which also any 
certificates granted by the judge are to be entered. 

" l Ord. lix. 1. 
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At this point in the trial the important question 
of costs arises. In very ancient times no costs 
were given in the Courts of Law, but by the 
Statute of Gloucester 1 and other early statutes the 
successful party in the Courts of Common Law in 
almost all actions invariably obtained his costs. 
In the Court of Chancery, on the other hand, the 
costs had always been in the discretion of the 
judge. The rule in the Supreme Court of 
Judicature follows that of the Court of Chancery, 
a general discretion being given to the judge 
subject to the right of such persons as mortgagees 
and trustees to have their costs out of a particular 
fund if they have not acted unreasonably in the 
action, and to a prima facie rule, the reason for 
which is by no means obvious, that where the 
case has been tried by a jury the successful party 
has his costs unless he is deprived of them by the 
judge at the trial or a Divisional Court for good 
cause shown. 2 There are also certain Acts of 
Parliament which further modify the general 
discretion of the judge, the most important of 
which are the County Court Acts, the material 
sections of which are expressly retained by the 
Judicature Acts, in respect of actions in which 
relief could be given in the County Court. 3 In 
order to discourage the prosecution of actions for 
small sums in the High Court it is provided that 
if the plaintiff in an action of contract recover less 
than £20, or £10 in an action of tort, he shall not 
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1 6 Edw. I. c. 1. 2 Ord. lxv. 1. 

3 Jud. Act, 1873, s. 67. 
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recover his costs unless the judge certify that there 
was sufficient reason for bringing the action in the 
High Court. 1 Similarly by the Rules of the 
Supreme Court, 1883, 2 in actions founded on 
contract where the plaintiff recovers no more 
than £50, he obtained no more costs than he 
would have been entitled to, had he brought his 
action in the County Court, except by special order. 
There has been much discussion as to the boundary 
line between tort and contract, and the Court of 
Appeal, reversing the judgment of the Common 
Pleas Division, have held in an action brought for 
the wrongful detention of a picture, in which the 
jury gave the plaintiff less than the minimum 
amount, that he was entitled to costs without 
a certificate. 8 In the same way in actions over 
which the Admiralty Court had jurisdiction, if the 
plaintiff in the High Court do not recover more 
than he might have recovered in a County Court, 
or if in an action of salvage the value of the 
property saved do not exceed £1000, the plaintiff 
cannot have his costs unless the action be brought 
under an order of the High Court or a County 
Court, or unless the judge certify that it was 
a proper Admiralty cause to be tried in the 
High Court. 4 But these provisions do not apply 
to the costs of a counter-claim, although main- 



1 SO & 31 Vict c. 142, 8. 5; 45 & 46 Vict. c. 57, a. 4. 

* Ord. lxv. 12. 

8 BrywnA v. Herbert, 47 L. J. C. P. 670; L. R. 3 C. P. D. 389. 

4 31 & 32 Vict, c 71, b. 9. 
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tained to the extent of less thaii £10, as the 
defendant did not select the tribunal. 1 

By other statutes, passed in order to discourage 
frivolous actions of tort, but not referred to in the 
Judicature Acts, further limitation was placed on 
the right of the successful party to his costs. In 
any action of trespass, or trespass on the case, if 
the plaintiff recovered less than forty shillings 
damages, he was not entitled to recover costs unless 
the judge certified that the action was brought to 
try a right besides the mere right to damages. 2 In 
an action of slander, where the plaintiff recovered 
less than forty shillings, he was, with significant 
irony, allowed by a Statute of James I. to recover 
only as much costs as damages, and he lost even 
this small satisfaction unless the judge certified 
under the preceding statute. 8 It was for some 
time a moot question whether these last-named 
statutes were still in force since the Judicature 
Acts, but it is now settled by a decision of the 
House of Lords 4 that they are implicitly repealed. 
If, therefore, the action is one in which relief 
cannot be given in the County Court, so that the 
siections as to recovering a minimum which are 
expressly retained by the Judicature Acts do not 
apply, the successful party now obtains his costs, 
unless for good cause shown the judge certify to 
deprive him of them. What cases are excluded 
from the operation of the County Courts Acts by 

1 Blake v. Appleyard, 47 L. J. Ex. 406; L. R. 8. C. P. D. 105. 

8 8 A 4 Vict. s. 24. » 21Jac L c. 16. 

4 Garnet v. Bradley, 48 L. J. Ex. 186, L. B. 8 App. Cas. 944. 
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the words "in which relief can be given in the 
County Courts " is not quite clear, but the County 
Courts have at present no jurisdiction to try actions 
for breach of promise of marriage, malicious pro* 
secution, slander, libel, or seduction. 

At this point in the trial it may be necessary not 
only to have the incidence of costs decided, but the 
character of the costs. Costs are either on the 
lower or the higher scale. If no order be made on 
the subject the costs allowed will be taxed on the 
lower scale. 1 The higher scale may be allowed by 
reason of the special nature or importance, or the 
difficulty or urgency of the case. 2 In very special 
circumstances a solicitor in the. case may be 
ordered to pay costs personally. When the case 
cannot be tried by reason of the absence of the 
solicitor or his representative, or of his neglect to 
deliver the judge's papers, the solicitor may be 
ordered to pay the costs of the day. 3 Again, 
if costs have been improperly incurred for the 
sake of "making costs," or "thrown away" by 
neglect or misconduct, they may be ordered to be 
disallowed as between solicitor and client, or the 
money spent may be ordered to be repaid to the 
client. 4 

The actual amount of costs is afterwards deter- 
mined by the taxing master. The party entitled 
to costs gives one day's notice to, the opposite 
party. With the notice is given a copy of the bill 
of costs and of the affidavit of increase which 



1 Ord. lxv. 8. a Ord. lxv. 9. 

s Ord. lxv. 5. 4 Ord. lxv. 11. 
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proves the disbursements by way of witnesses' 
costs, counsel's and Court fees. The propriety of 
the charges is determined according to the scale 
provided by the Rules of the Supreme Court, 1883. 
The taxation of the master may be reviewed by a 
judge or divisional Court. 

Such being the procedure at a trial by jury, the 
proceedings where another mode of trial is adopted 
differ very little from it. The most important of 
the other modes of trial is the trial before a judge, 
which, since the Rules of 1883, is now the most 
important of all the modes of trial This proceeds 
precisely as before a jury, so far as circumstances 
admit, but it often happens, especially in the 
Chancery Division, that at a trial before a judge 
the evidence has been taken by affidavit, and is 
not given orally, or the witnesses are only cross- 
examined. A trial before a referee is conducted 
in the same manner as a trial before a judge, and 
the referee has the same power as a judge, except 
that he cannot commit to prison for contempt or 
otherwise. 1 Until 1883 the referee had no power 
to enter judgment, but under the Rules of that 
year he obtained the same power as a judge in 
this respect. 2 A referee may submit any question 
to the Court, or state any facts specially for its 
opinion, and the case may be sent back to him, or 
the case decided by the Court on the evidence 
taken before him. 8 He may hold the trial where 
he thinks most convenient, and adjourn it from 

1 Ord. xxxvL 49, 51. 
2 Ord. xxxvi 50. • Ord. xxxvi. 52. 
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one place to another, and have any inspection or 
view which may be necessary. He must sit " de 
die in diem " unless otherwise directed. When 
he has made his report he gives notice to the 
parties by letter. Where a referee's report is made 
in a case which has been compulsorily referred, 
and the further consideration of which has been 
adjourned, a motion may, on the further considera- 
tion, be made to adopt the report without notice, 
but four days' notice must be given to vary the 
report or remit the case. Where there is no 
further consideration there must be an eight days' 
notice of motion, either to adopt or to vary. 1 

Another form of trial, which is conducted in a 
similar way to the trial of the action, is a trial 
under a writ of inquiry. This writ issues upon 
interlocutory judgment being entered, that is, a 
judgment that the plaintiff recover damages with- 
out naming the amount. Interlocutory judgment 
is entered where the defendant fails to appear, or 
fails to deliver his defence in an action for un- 
liquidated damages. Formerly a writ of inquiry 
was the only mode of ascertaining the quantum of 
an interlocutory judgment, except in some few 
cases in which the master was allowed to compute 
them, but now the damages may, under an order, 
be ascertained in any way which may be directed. 2 
A writ of inquiry commands the sheriff to inquire 
what the damages are by a jury, and return the 
inquisition to the Court. The sheriff's deputy sits 
as judge, and sums up the evidence to the jury, 

i Ord. xxxvi. 54, 55. a Ord. xiii 6. 
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and when he has returned his inquisition, final 
judgment is given that the plaintiff do recover the 
amount assessed. Final judgment is entered and 
execution issued at the expiration of four days 
from the return, unless the officer before whom 
the writ is executed certify that, in his opinion, 
judgment ought not to be entered till the defend- 
ant has had an opportunity to apply to the Court 
to set aside the assessment and grant a new writ. 1 
Execution may also be stayed by an order, and 
even after entering judgment and issuing execu- 
tion judgment may be vacated and the execu- 
tion set aside for the purpose of granting a new 
writ of inquiry, if justice appear to require it. 
In all cases in the Queen's Bench Division in 
which the damages are merely a matter of cal- 
culation, they may be directed to be assessed 
before an officer of the Court without a writ of 

inquiry. 2 

- - - - - ■ j - 

1 1 WilL IV. c. 7. a Ord. xxxvi. 57. 
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CHAPTER VIII. 

MOTIONS AFTER TRIAL AND ENTRY OF JUDGMENT. 

The history of the great majority of actions 
ends with the trial, but cases of difficulty or 
importance have often to be discussed again after- 
wards. Sometimes this discussion is in the nature 
of an appeal from the judge, referee, or jury who 
tried the case, and takes place before a divisional 
Court composed of several judges, but sometimes 
it has been reserved by the judge at the trial for 
further argument before himself. 

We have already seen that in some cases the 
judge abstains from ordering judgment to be 
entered at the trial, but adjourns the case. In this 
event the action comes on again upon further con- 
sideration. 1 No formal procedure is provided for 
this step in the cause, but the judge gives notice 
of the day when he will hear the case. There- 
upon a formal argument takes place upon the 
question of law involved, the plaintiff usually 
beginning and having a right of reply, and the 
judge gives such judgment as the finding of the 
jury and the law of the case appear to warrant. 1 

Upon further consideration questions like those 

1 Ord. xxxvi. 39. 
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formerly raised on motions for judgment non 
obstante veredicto and in arrest of judgment may 
. now be raised. 

A motion for judgment non obstante veredicto 
was one which was only made by a plaintiff. 
There is no instance to be found in the books of 
such a judgment having been awarded at the 
instance of the defendant. It was given, when 
upon an examination of the whole pleadings, it 
appeared to the Court that the defendant had 
admitted himself to be in the wrong, and had 
taken issue on some point, which, though decided 
in his favour by the jury, still did not at all better 
his case. 

A motion " in arrest of judgment " was the exact 
reverse of that for judgment non obstante vere- 
dicto. The applicant in the one case insisted that 
the plaintiff was entitled to the judgment of the 
Court, although a verdict has been found against 
him. In the other case, that he was not entitled 
to the judgment of the Court, although a verdict 
had been delivered in his favour. Like the motion 
for judgment non obstante veredicto, that in arrest 
of judgment must always have been grounded upon 
something apparent on the face of the pleadings. 
Under the altered and less strict system of plead- 
ing now in use with its ample powers of amend- 
ment, and the complete authority given to the 
judge at the trial, questions such as those raised 
by these motions are much less frequent, if not 
altogether disused. 

Further considerations also take place when 
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inquiries, accounts, or issues have been ordered to 
be made, taken, or tried, and the matter comes 
before the judge a second time to give effect to 
what has been done in the meanwhile. This form 
of further consideration is frequently used in the 
Chancery Division, and the procedure to be adopted 
is now embodied in the Eules of the Supreme 
Court, 1883. After the expiration of eight days 
from the filing of the chief clerk's certificate — 
which contains his decision upon the matters 
referred to him, given after hearing the parties 
and their evidence in chambers — the action may 
be set down by the Registrar for further con- 
sideration. This must be done at the written 
request of one of the parties, which the plaintiff 
or the party having the conduct of the action may 
make within fourteen days, and any other party 
afterwards. An office copy of the judgment or 
order adjourning the further consideration, and an 
office copy of the chief clerk's certificate or a 
memorandum by the proper officer of the date of 
its filing, must be produced. The action will not 
appear in the paper until ten days after setting 
down, and notice must be given to the other 
parties six days before it is so ripe to be heard. 1 

In the Queen's Bench Division, if the unsuccess- 
ful party is dissatisfied with the verdict of the 
jury, his course is to move for a " new trial." The 
motion is made on notice to the other side, and 
the party moving is not now as formerly required 
to make out a prima facie case for disturbing the 

1 OrcL xxxvi. 21. 

I 3 
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verdict before the other side is called upon. 1 He 
must serve his notice of motion if the trial took 
place in London or Westminster within eight 
days from the trial. If the trial took place else- 
where the notice must be served within seven 
days after the last of the circuits during which 
the trial took place has ended, and the time of the 
vacations is in no case reckoned; 2 The notice calls 
upon the opposite party to show cause, at the 
expiration of eight days, or so soon as the case 
may be heard, why a new trial should not be 
directed on a specified ground or grounds applying 
to the whole or part of the verdict. The case is 
then placed in the new trial paper, and is reached 
in due course before a divisional Court of two or 
more judges, of whom the judge at the trial is not 
one. The counsel for the party serving the notice 
makes the motion ; his opponent is heard and after 
a reply by the party moving, judgment either 
dismissing or allowing the motion is then de- 
livered by the judges. 

The first reported case of a motion for a new 
trial is that of Wood v. Ounston, Styles, 462, 
which took place in*the year 1665. In ancient 
times the mode of impeaching the verdict, if not 
warranted by the evidence, was most extraordinary. 
It was supposed that if twelve men gave an untrue 
verdict, they must have been actuated to do so by 
corrupt motives; and, therefore* the unsuccessful 
party was at liberty to sue out a writ called a 
writ of attaint, which, at first, applied to real 

1 Ord. xxxix. 3. 2 Ord. xxxix. 4. 
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actions only, but was extended by a statute of 
Edward the Third 1 to all actions whatever. Under 
the authority of this writ of attaint, a jury of 
twenty-four men was convened to try the validity 
of the first verdict; the same evidence only was 
allowed upon the second trial as had been given 
on the first; and if, upon the second trial, the 
jury of twenty-four returned a verdict contrary to 
that of the jury of twelve, not only was the first 
verdict set aside, but the Court pronounced upon 
the jury who gave it judgment, " that they should 
lose all civil rights and be perpetually infamous ; 
that they should forfeit all their goods, and the 
profits of their lands; should be themselves im- 
prisoned, their wives and children driven out of 
doors, their houses razed, and their lands wasted.' ' 
Although this proceeding, as may be supposed, 
became obsolete as civilization progressed, yet 
there are instances of its having been resorted to 
in the reign of Elizabeth, and it was not formally 
abolished until the reign of George the Fourth. 2 

When this barbarous process fell into disuse, 
the Courts finding it absolutely necessary that 
some mode should exist of rectifying the errone- 
ous verdict of a jury, began to listen to the appli- 
cations which have riow become frequent for new 
trials, and they founded their powfer of doing so 
on the principle that if the jury gave p, wrong 
verdict, that would not warrant them in pro- 
nouncing an iniquitous judgment; ftnd, therfore, 
if there appeared reason to fear th#t such woitW 

* 34 Ed III. o. 7. * 6 Geo. IV. c. 50, s. 60. 
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be the consequence, they had a right to refer the 
cause to another examination. Accordingly, a 
motion for a new trial may now be made on any 
ground which raises a fair probability that the 
verdict at the first trial was erroneous. 

The most important of the grounds on which 
an application for a new trial is based are, that 
the judge who tried the cause misdirected the jury 
in point of law, or admitted evidence which ought 
to have been refused, or rejected evidence which 
ought to have been admitted; for, in such cases, 
as the jury have been misinformed of the true 
point they were convened to try, or have been 
deprived of proper, or furnished with improper 
materials to build their conclusions on, it. cannot 
be expected that they should have returned a 
proper verdict. 

Applications for a new trial for misdirection 
raise questions in every branch of substantive law, 
and the admission or rejection of evidence involves 
the whole subject of the law of evidence. It was 
formerly held that, as it was impossible to estimate 
the precise effect which an additional fact, however 
trivial, may produce upon the minds of others, 
there ought, if the evidence improperly rejected 
could have had any effect whatever on the jury, 
to be a new trial. In the same way, where there 
was a misdirection on a point immediately in issue, 
a new trial was a matter of right. Now, however, 
a new trial will not be granted either for mis- 
direction or the improper admission or rejection of 
evidence, unless some substantial wrong has been 



GROUNDS FOR A NEW TRIAL. 181 

produced by it. 1 The Rules of the Supreme Court, 
1883, add that, apart from substantial injustice, a 
new trial must not be granted because the verdict 
of the jury was not taken on a question which the 
judge was not asked to leave to them, but by sec- 
tion 22 of the Judicature Act, 1875, the judge is 
still bound " to give a proper and complete direc- 
tion upon the law " to the jury. 

The Court will sometimes grant a new trial 
because the defendant or plaintiff received no due 
notice of trial, or for some other irregularity pro- 
ducing what is called a mistrial. A new trial 
may also be granted on account of the misbehaviour 
of the successful party. In a reported case, hand- 
bills, reflecting on the plaintiff's character, had 
been distributed about the Court, and even shown 
to the jury. 2 So if any of the jury have mis- 
behaved, as by casting lots to determine the 
verdict, it is a ground for a new trial. 3 But the 
Court will never permit jurors to make affidavits 
disclosing their own misbehaviour, although affi- 
davits of jurors as to what took place in open 
Court on the delivery of the verdict are receivable, 
or, it seems, to defend themselves from a charge of 
personal misconduct.* 

Another ground on which a new trial is some- 
times allowed is that of excessive damages. In 
actions, indeed, for personal torts, sucE as slander, 



1 Ord. xxxix. 6. 

J Coster v. Merest, 3 B. & B. 272 

3 Ramadge v. Ryan, 9 Bing. 333. 

4 See Vaise v. Delaval, 1 T. R. 11. 
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or malicious prosecution, and especially in actions 
for criminal conversation or seduction, the Courts 
are extremely averse to grant a new trial on this 
ground, unless the damages given are perfectly 
outrageous. 1 New trials have been granted also 
when the verdict has been obtained by surprise, 
or the witnesses for the prevailing party are 
manifestly shown to have committed perjury. In 
short, whenever it can be made out to the satisfac- 
tion of the Court that justice and fairness require 
that a new trial should be had, there the applica- 
tion may be made, and it is in the power of the 
Court to accede to it. 

One of the commonest grounds on which new 
trials are applied for is, that the verdict has been 
either against the weight of the evidence, or with- 
out any evidence at all. Where there was no 
evidence at all to warrant the conclusion come to 
by the jury, the Court will always grant a new 
trial. But where there was some evidence upon 
the winning side, they interfere, if at all, with great 
reluctance, considering that where there is conflict- 
ing testimony, it is the province of the jury not 
the Court to strike the balance. Still, if the judge 
who tried the cause express dissatisfaction with 
the verdict, it is usual, out of respect for his 
opinion, to submit the case to the investigation of 
another jury. It is also a general, though, not in- 
flexible rule, that a new trial will not be granted 



1 See Price v. Severne, 7 Bing. 316; Chilvtr* v. Oreaves, 5 M. 
& G. 578; Creed v. Filter, 9 Ex. 472. 
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on this ground, unless the judge does declare him- 
self dissatisfied with the verdict. But to prevent 
litigious persons from forcing others into expenses 
wholly disproportionate to the real importance of 
the controversy, the Courts have established a rule 
that they will not grant a new trial on the ground 
of the verdict being against the weight of the evi- 
dence, where the damages or matter in dispute was 
less than twenty pounds, and no permanent right 
in question. 1 This rule is sometimes, but very 
seldom, departed from. In a case in the Exchequer, 
where the verdict was for a sum not exceeding 
twenty pounds, a new trial was granted, the judge 
expressing himself dissatisfied with the verdict, 
and there being an uncontradicted affidavit, that 
before the defendant's case had been heard, one of 
the juryman had said, " The parson/' meaning the 
defendant, "will get served out." 2 This rule is 
not applicable to cases where the new trial is 
moved for on the ground that the learned judge 
who tried the cause misdirected the jury, or re- 
ceived improper or excluded proper evidence ; 
because it is looked upon as of importance to 
the public that the erroneous exposition of 
the law, emanating from so high a source, 
should be cbrrected, and not allowed to ripen 
into a precedent. 

A motion for a trial " de novo," formerly called 



1 Bryan v. Philip, 1 Cr. & Mee. 26; Williams v. Evara t 2 M. 
&W. 220. 

' AUum v. BovHbee, 23 L. J. Ex. 208. 
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a "venire de novo," is a proceeding very similar to 
that for a new trial, and its effect, if granted, is 
identical; for when a trial de novo is awarded, 
another trial of the cause is had, as if a rule for a 
new trial had been obtained; and indeed the 
old name of the proceeding itself so signifies, for 
the words venire de novo meant no more than that 
a new venire or jury process is to be directed to 
the sheriff. Still there are several distinctions 
between a motion for a trial de novo and for a new 
trial. The new trial is grantable for any reason 
which renders it right, fit, and just that the first 
verdict should undergo revision. It is otherwise 
with the award of a trial de novo, which is a 
proceeding far more ancient than the motion for a 
new trial. In cases where it is grantable, the 
Court is bound to grant it, and can exercise no 
discretion on the subject. Those cases are com- 
paratively few in number, and the grounds for 
awarding it are not, as in many of the instances 
in which a new trial is granted, of an equitable 
description, but are of a more technical sort, such 
as the wrongful disallowance of a challenge, or 
some defect in the finding of the verdict, which 
renders it uncertain and ambiguous. Nor can the 
Court, as can sometimes be done in the case of a 
new trial, impose any condition on the party 
claiming the trial de novo. 1 

The Courts have power to grant successive new 



1 See Witham v. Lewis, 1 Wils. 48, and Edwaixb v. Brovm, 1 
Tyrw. 281. 
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trials of the same action, and they will do so where 
the justice of the case obviously requires it, though 
it is a power which they are in the habit of exer- 
cising sparingly and with reluctance. 1 

A new trial may be ordered on one question in 
the action without disturbing the verdict on any 
others, and a new trial is not granted on the 
ruling of the judge as to the sufficiency or in- 
sufficiency of stamps. 2 

The trial having taken place, and any motions 
subsequent to the trial having been made, the next 
step is the entry of judgment. This is done by 
the officer in charge of the Judgment Book, to 
whom must be delivered a copy of the pleadings 
in the action, 3 and, if the judgment was ordered 
to be entered at the trial, the Associate's certificate, 
or the order made, if the judgment were given on 
motion, or any other necessary document, verified, 
where required, by affidavit in regular form. 4 The 
date of the judgment, when pronounced in Court, 
is the day on which it was delivered, 6 subject by 
special leave to post dating or ante dating, and in 
other cases, the day on which the requisite docu- 
ments are left with the officer. 6 The officer is re- 
quired to examine the affidavit or document pro- 
duced, and enter judgment if it be regular and 
sufficient. When judgment is entered on an order, 
certificate, or return to a writ, the production of 
the sealed order, certificate, or return is a sufficient 



1 Fox v ClifUm, 9 Bing. 115. 2 Ord. xxxix. 7, 8. 
8 Ord. xli. 1. 4 Ord. xli. 4, 5. 

5 Ord. xli. 3. * Ord. xli. 4. 
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authority. When the calculation of amount has 
been referred to a master, his certificate is filed in 
the Central Office on entering judgment. 1 Forms 
of judgment are given as Forms 10, 14, and 19 in 
the Appendix. 

1 Ord. xli. 6, 8. 
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CHAPTER IX. 

SUMMARY PROCEEDINGS. 

Hitherto we have been following the progress 
of an action in its ordinary course through the 
pleadings and trial to judgment, but it often 
happens that the due sequence of proceedings is 
interrupted, and judgment obtained, or the action 
otherwise disposed of, without the regular proce- 
dure being gone through. The commonest of these 
summary proceedings is obtaining judgment by 
default. 

Judgment by default is obtained when one party 
neglects to take a step in the action which he is 
bound to take according to the rules of procedure. 
This frequently happens at the very first step, and 
judgment is entered in default of appearance. If 
the defendant does not enter an appearance in the 
prescribed manner within the eight days named in 
the writ, the plaintiff may enter judgment against 
him. In the same way judgment may be entered 
by the plaintiff in default of the statement of 
defence due from the defendant. 1 Conversely, if 
the plaintiff, who is bound to deliver a statement 
of claim, do no not deliver it within five weeks 

1 Ord. xxvii. 2. 
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from the notice of the defendant requiring him to 
do so, the defendant may apply to have the action 
dismissed with costs for want of prosecution. 1 

Judgment by default is either final or inter- 
locutory, according to the nature of the action. It 
is final when the plaintiff's claim is for a debt or 
liquidated demand only. 2 If there be a claim for 
damages or detention of goods, the judgment is 
interlocutory, and a writ of inquiry generally issues 
to assess the damages or the value of the goods, or 
the assessment may be made under an order in any 
way which may be directed. 3 In an action for the 
possession of land, judgment by default is to the 
effect that the plaintiff recover possession of the 
land with costs, 4 and if there be a claim for mesne 
profits, arrears of rent, or damages for breach of 
covenant, final judgment may be entered for the 
land, and interlocutory judgment for the rest of 
the claim. 6 Similarly, final judgment may be 
entered for want of a defence in respect of a 
liquidated demand, and interlocutory judgment in 
respect of damages, where both claims have been 
joined in one action. 6 The effect of default in 
Probate actions, and actions assigned by the Judi- 
cature Acts to the Chancery Division, and all other 
actions not expressly mentioned, is not to allow 
judgment by default, but to allow the action to 



1 Ord. xxvii. 1. 

3 Ord. xiii. 3 (appearance); Ord. xxvii. 2 (defence). 
8 Ord. xiii. 6 (appearance); Ord. xxvii. 4 (defence). 

4 Ord. xiii. 8 (appearance); Ord. xxvii. 7 (defence). 
8 Ord. xiii. 9 (appearance); Ord. xxvii 8 (defence). 
6 Ord. xiii. 7 (appearance); Ord. xxvii 6 (defence). 
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proceed notwithstanding, and to be entered on 
motion for judgment. 1 Where an account is 
claimed by endorsement on the writ, and default 
of appearance is made, an order for an account 
upon summons may be made immediately, based 
on an affidavit proving service of the writ, and 
stating the grounds of the claim. 2 

On entering judgment by default of appearance, 
an affidavit of the service of the writ must be 
filed. 8 

Where the action is for a liquidated demand, 
final judgment by default of appearance may be at 
once entered for the amount claimed, with interest 
and costs. 4 

Where default is made in any pleading subse- 
quent to the statement of defence, as if the plain- 
tiff do not deliver a reply, or any party do not duly 
deliver any subsequent pleading, the pleadings are 
taken to be closed, and the statements of fact in 
the last pleading denied and put in issue. 6 After 
the close of the pleadings a summary remedy is 
given to the defendant by way of motion to dismiss 
the action for want of prosecution if he prefers 
that course to giving notice of trial. For instance, 
if the plaintiff does not reply within the prescribed 
three weeks, the pleadings are closed. Thereupon, 
if the plaintiff does not within six weeks give 
notice of trial, two courses are open to the de- 



1 Ord. xiii. 12 (appearance), p. 269; Ord. xxvii. 10, 11 
(defence). 
3 Ord. xv. 3 Ord. xiii. 2. 

* Ord. xiii 8. • Ord. xxvii. 13. 
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fendant. He may either give notice of trial him- 
self, 1 or may move to have the action dismissed 
for want of prosecution. 2 If he succeed in the 
latter course, the dismissal of the action is no bar 
to a second, and both courses are subject to be met 
by the plaintiff applying for leave to deliver his 
reply. 

Sometimes default is made by some defendants 
but not by others. In this case, formerly, the 
plaintiff in an action of contract could not issue 
execution against the defaulters until he had re- 
covered judgment against the others, because if a 
verdict were eventually returned in favour of any 
defendant, it was held to accrue to the benefit of 
all. Now, however, the plaintiff may issue execu- 
tion against the defaulters at once, and. proceed 
with his action against the others if he think fit 3 
Where default is made by some out of. several 
defendants* in any action for damages, interlocutory 
judgment may be signed against the defaulters, and 
the damages will be assessed at the time of the 
trial of the action,. unless otherwise ordered. 4 

Sometimes judgment is, allowed to pass by 
default, by arrangement between the parties. This 
happens when the defendant has no defence to 
the action, and agrees to the plaintiff entering 
judgment .against him on the terms of his giving 
time for the payment of the debt and costs. Such 
arrangement can be carried out by the defendant 
executing a " warrant of attorney " or a " cognovit 

1 Ord. xxxvi. 11. 2 Ord. xxxvi 12. 

3 Ord. xiiL 4. 4 Ord. xxix. 6. 
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actionem," or by consenting to a judge's order 
being drawn up, authorising the plaintiff to sign 
judgment. These methods of proceeding are sub- 
ject to many abuses, and have been regulated by 
statute from time to time for the protection of the 
debtor. The warrant of attorney or cognovit must 
be witnessed by a solicitor, who must be present 
on behalf of the person giving it, to inform 
him of the nature and effect of the warrant 
or cognovit. This is necessary, although the 
person executing the warrant of attorney or 
cognovit in fact understands the nature and effect 
of it. 1 The warrant of attorney or cognovit, or a 
true copy, must be filed with an officer of the 
Court within twenty-one days after its execution, 
otherwise it will be deemed fraudulent and void ; 
and if the warrant of attorney or cognovit was 
given subject to any defeasance or condition, such 
defeasance or condition must appear. In actions 
where the defendant has appeared by solicitor 
the consent to the judge's order authorising the 
plaintiff to sign judgment must be given by the 
defendant's solicitor or agent, and where the 
defendant has not appeared, or has appeared in 
person, the order cannot be made unless the 
defendant attends the judge and gives his con- 
sent in person, or unless his written consent be 
attested by a solicitor acting on his behalf; except 
in the case, where the defendant is a barrister, 
conveyancer, special pleader, or solicitor. 2 The 

1 32 & 33 Vict. c. 62 (Debtors Act, 1869), ss. 24, 25. 

2 Ord. xli. 9, 10. 
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judge's order should be filed in the same way as a 
warrant of attorney or cognovit. 

Where a judge's order authorizing the entry of 
judgment or the issuing of execution is made by 
consent, whether subject to any defeasance or 
condition or not, the order must, together with 
an affidavit of the time of consent being given, 
and a description of the residence and occupation 
of the defendant, be filed with an officer of the 
Court within twenty-one days after the making of 
the order, otherwise the order and any judgment 
and execution signed and issued thereon are 
void. 

A judgment by default is always liable to be 
set aside by an order on such terms as to costs or 
otherwise as may be thought fit. This is done in 
the exercise of what in the Courts of Common 
Law was called their equitable jurisdiction. In a 
proper case the Court will always interfere to 
prevent its rules and its authority, created as they 
are for the advancement of justice, from being 
perverted and abused, so as to produce injustice 
and oppression. It is plain that the administra- 
tion of the laws would be in danger of falling into 
disrepute, were it not for this salutary exercise of 
jurisdiction. If a designing person by false re- 
presentations induce an ignorant man to sign a 
cognovit, or execute a warrant of attorney, the 
Court will relieve him. So, if a judgment be signed 
contrary to good faith, it will be set aside. Again, 
where a defendant, through some accident, has not 
entered an appearance or delivered his defence 
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within the proper time, and judgment by default 
is signed against him, this, though illiberal, when 
done so hastily as to amount to what is called 
" snapping a judgment," is nevertheless regular, 
because the rules of the Court give the plaintiff a 
right to do it. However, as it would be an ex- 
tremely hard thing if the defendant were to be shut 
out of a good defence by a slight mistake made 
perhaps by his solicitor, the Court to prevent this 
hardship, will set aside the judgment upon proper 
terms. It is a general rule that whenever the suitor 
can point out some great hardship likely to arise 
from a strict observance of the rules by which the 
practice of the Court is governed, he may apply 
for relief, which, ordinarily, will be granted; unless, 
indeed, he be wilfully late in making his applica- 
tion, or unless the grant of relief to him would 
impose hardship on the opposite party. But this 
relief is granted as a favour, not as a right, and 
the Court will, in bestowing it, impose any terms 
it thinks proper. Thus, it almost invariably im- 
poses the payment of any costs which the other 
party may have incurred, and frequently, as, for 
instance, in the case of setting aside a regular 
judgment, insists upon an affidavit of merits. It 
would obviously be ridiculous to relieve a defendant 
from a judgment when he has no meritorious de- 
fence to the action, but is only anxious to postpone 
the payment of a fair debt and set up vexatious 
objections to a just demand. 

Next to judgment by default the most im- 
portant summary remedy was that provided by the 
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Summary Procedure on Bills of Exchange Act. 1 
It was justly thought that a defendant who was 
alleged so far to have acknowledged the debt as to 
have signed a bill of exchange or promissory note, 
ought not to be allowed to put his creditor to the 
delay and expense of the regular steps in an 
% action, unless he could show a reasonable ground 
for defending the claim immediately on the issue 
of the writ. 

The peculiar procedure under the Bills of Ex- 
change Act is, however, now abolished and merged 
in the general power given by the Judicature Acts 
to apply for speedy judgment in all actions of con- 
tract where the writ haa been specially indorsed. 
If the defendant appear, the plaintiff may make 
an affidavit affirming his own cause of action, and 
negativing, according to the best of his belief, that 
the defendant has any ground of defence, or may 
procure an affidavit to the same effect from some 
one acquainted with the facts, and may thereupon 
call on the defendant by summons, which must be 
accompanied by a copy of the affidavit, to show 
cause why final judgment should not be entered 
for the amount indorsed with interest and costs. 2 
This summons is returnable not less than four 
clear days after service, and accompanied by a 
copy of the plaintiff's affidavit. 8 The order will be 
made unless the defendant, by producing affidavits, 
or by some other means, satisfy the judge that he 
has a good defence on the merits, or disclose 

1 18 & 19 Vict c 67. 
8 Oxd. xiv. 1. « Ord. xiv. 2. 
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sufficient facts to entitle him to be allowed to 
defend, or unless he offer to bring into Court the 
sum indorsed on v the writ. 1 The defendant may be 
ordered to attend and be examined on oath, and 
compelled to produce books of documents. If 
he make an affidavit, he must say whether the 
defence alleged goes to the whole or a part of the 
claim, and an order may be made for immediate 
judgment as to part. 2 If there are several defend- 
ants, some may be allowed to defend and others 
have judgment entered against them at once, 8 and 
in any case the defence may be allowed upon such 
terms as may appear proper. Leave to defend 
may be given either conditionally or on terms, as 
to giving security, mode of trial, or otherwise. 4 

Another very common form of summary pro- 
ceeding is "interpleader." Sometimes an action 
is brought against a person in respect of money or 
property to which he himself has no claim, but 
which is claimed by some one besides the plaintiff 
It is obviously unjust that the defendant should 
under these circumstances be put to the expense 
of defending an action in which he has no real 
interest, while, on the other hand, if he let judg- 
ment go by default, he may fexpose himself to an 
action at the suit of the other claimant. His only 
way out of this dilemma was formerly by bill in 
equity, but the proceeding by interpleader, by 
means of which the action is summarily stopped 
against the defendant and the two adverse claim- 



1 Ord. xiv. 3. 2 Ord. xiv. 4. 

» Ord. xiv. 5. * Ord. xiv. 6. 
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ants made to decide the matter between them, 
was given by various statutes, which are now fully 
applied to the High Court,and rules are provided on 
the subject in the Rules of the Supreme Court, 1883. 

Any person may seek relief by way of inter- 
pleader who is under liability for any debt, money, 
goods, or chattels in which he claims no interest, 
but for which he is or expects to be sued by two 
or more claimants with adverse claims, or who is 
a sheriff or other officer executing process, and 
claim is made to any money, goods, or chattels, or 
their proceeds, taken or intended to be taken in 
execution, by any person other than he against 
whom the process is issued. 

It is not necessary for a person upon whom 
conflicting claims are made to wait until an action 
is brought In the execution of their office, 
sheriffs are often put between two fires, and one 
branch of the rules applies to them alone. It 
often happens, especially in cases of bankruptcy, 
that a sheriff seizes goods under an execution 
against A., and then finds that B. lays claim to 
them, and threatens him with an action. The appli- 
cant must show that he claims no interest except 
charges and costs in the matter, that he does not 
collude with any claimant, and that he is willing 
to bring the subject-matter into Court or dispose 
of it as may be directed. 

Interpleader may be granted though the titles 
of the claimants have not a common origin, but 
are adverse to, and independent of, one another. 
Where the applicant is a defendant, the applica- 
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tion may be made at any time after service of 
the writ, and all further proceedings may be 
stayed. The first step is for the applicant to take 
out a summons, calling on the claimants to appear, 
state the particulars of their claims, and maintain 
or abandon them. If the claimant does not ap- 
pear, or if after appearing he does not obey the 
order made, his claim may be barred for ever. If 
he appears, one of two courses are generally pur- 
sued. The matter may, first, be summarily disposed 
of, which may be done by consent of both claim- 
ants, or at the request of one in cases of trifling 
value. Secondly, an order may be made for an 
issue to be tried, in which one claimant is plaintiff* 
and the other defendant ; or one of the claimants 
may be defendant in the action (if such there be); 
or, if the question be rather of law than of fact, a 
special c&se may be stated for the opinion of the 
Court. The sale of goods seized in execution may 
be directed when they are claimed by a third 
party under a bill of sale or otherwise by way of 
security for a debt. There is no appeal against a 
summary judgment in interpleader. The inter- 
pleader issue, if ordered, is tried like an action ; 
discovery of facts and documents may be obtained, 
and the judge at the trial finally disposes of the 
whole matter, including costs. 1 

There are also certain cases in which summary 
jurisdiction is given by a particular statute. These 
were passed before the union of law and equity in 

* Ord. lvii. 
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one Court, and mostly had for their object the 
recognition by courts of law of certain well-estab- 
lished principles of equity. Thus, by a statute of 
George the Second, and the Common Law Proce- 
dure Act, 1852, a defendant in an action of covenant 
or ejectment brought by a mortgagee against his 
mortgagor may, on paying principal, interest, and 
costs, or bringing them into court, summarily 
compel the mortgagee to reconvey the mortgaged 
lands and deliver up the title deeds. 1 Similarly, 
by the Common Law Procedure Act, I860, 2 relief 
in a summary manner may be given in an action 
of ejectment brought upon a forfeiture for non- 
payment of rent, according to the terms of the 
lease. 

A most extensive summary jurisdiction over 
replevin bonds and other bonds given by way of 
security under the County Court Acts is also pos- 
sessed by the Court. 3 It is also invested with a 
very complete and summary power over the fees 
of sheriffs and their officers, who are prohibited 
from receiving any fees other than those allowed 
by the taxing officer of the Court under the sanc- 
tion of the judges. If the sheriffs or officers take 
more, they may be punished summarily, upon ap- 
plication made to the Court before the end of the 
next Term, and may be ordered to pay the com- 
plainant's costs. 4 Applications for the purpose of 



i 7 & 8 Geo. II. c. 20; 15 & 16 Vict c. 76, s. 219. 
9 23 & 24 Vict. c. 126, s. 1. 
» 19 & 20 Vict. c. 108, s. 70. 
4 1 Vict. c. 55. 
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invoking the summary jurisdiction conferred by 
statute on the Court are made at Chambers in the 
first instance. , 

The ordinary course of the action may some* 
times be terminated by the parties agreeing to the 
statement of a special case. This occurs when 
there is no dispute as to the facts, but the opinion 
of the Court is desired on the law applicable to 
them, or the inferences to be drawn from the 
facts. 1 The case is in the form of a narrative, and 
may be stated at any time after writ. After it is 
pnLd «d sig.ed 4 the part*,, thai, «_1 or 
solicitors, and filed, 2 it is entered for argument by 
delivering to the officer a memorandum for that 
purpose. 8 If a married woman or infant, or person 
of unsound mind, be a plaintiff to the action, leave 
is required for the statement of a special case, and 
an affidavit must be made verifying the facts 
stated in the case which affect the person under 
disability. 4 

Similarly, the parties may agree to the state- 
ment of the facts in dispute between them without 
pleadings by way of issue, and an order may be 
made by the consent of both parties that a sum of 
money be paid on the result of this issue, or of a 
special case. Upon such finding judgment may 
be entered for the amount, with or without 
costs. 5 



1 Ord. xxxiv. 1. 9 Ord. xxxiv. 3. 

a Ord. xxxiv. 5. 4 Ord. xxxir. 4. 

■ Ord. xxxiv. 9—12. 



200 SUMMARY PROCEEDINGS. 

Finally, the parties may by agreement between 
themselves put an end to the action by entering a 
" stet processus." This is done with leave of the 
Court, and its effect is to stay all proceedings, 
each side paying its own costs. 
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CHAPTER X. 

EXECUTION. 

Execution is the process by which the judg- 
ment of the Court is enforced. It is effected by a 
writ of execution, which is a document directed 
to the sheriff or other proper person by the 
Sovereign, commanding him to take certain com- 
pulsory proceedings for the purpose of carrying 
the judgment into effect. 

The most ordinary form of judgment is that by 
which one party is ordered to pay a sum of money 
to another party. In order to assist judgment 
creditors in the execution of judgments, it is pro- 
vided that judgment debtors and any other persons 
may be orally examined and ordered to produce 
books with a view to ascertaining what property 
they have and what debts are due to them. In the 
case of corporations, an officer may be so examined. 1 
By the rules of the Supreme Court, 1883, an im- 
portant improvement was made in the speedy 
issue of execution by allowing execution for 
costs to issue separately, so that the successful 
party need not wait to tax his costs. 2 Up to that 

Ord xlii. 32. * Ord. xlii 18. 
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time, if execution were issued without including 
the costs, they were taken to be abandoned. The 
usual mode of enforcing judgment for the payment 
of money is by writ of " fieri facias," or " fi. fa." 
This writ is a command to the sheriff that, of the 
goods and chattels of the party, he cause to be 
made the sum recovered by the judgment, together 
with interest at the rate of 4 per cent., and that 
he have the money and interest to be paid to the 
party who sued it out, and the writ itself before 
the Court immediately after the execution of the 
writ. 1 If the sheriff make a return to the writ 
that he holds the goods for want of buyers, the 
auxiliary writ of "venditioni exponas" commanding 
him to sell may issue. If after making a return 
to this effect the sheriff go out of office, a writ of 
" distringas nuper vice comitem " 2 or " distringas 
against the ex-sheriff," may issue commanding the 
present sheriff to distrain his predecessor to sell 
the goods. If the sheriff return to a writ of fi. fa. 
that the debtor is a clergyman without lay goods, 
a writ of " fieri facias de bonis ecclesiasticis" 3 may 
issue to the Bishop, or, in case of a vacancy in the 
bishopric, to the Archbishop, to levy the debt 
from the tithes or other profits of the benefice of 
of the clergyman, 2 or a writ of "sequestrari facias/' 
may issue to the same authority to take the bene r 
fice into his own hands until the debt be levied 
out of its profits. 3 



1 Form 1, Appendix {H) 9 Rules Supr. Ct, 1883. 

2 Form 4, Appendix (H), Rules Supr. Ct., 1883. 
8 Form 5, Appendix (H), Rules Supr. Ct., 1883. 
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Formerly one of the most important processes 
for enforcing a judgment to pay money was a 
"capias ad satisfaciendum," or "ca. sa." This 
writ commands the sheriff to take the debtor and 
keep him safely, so that he may have him in Court 
immediately after the execution of the writ, to 
satisfy the execution creditor to the amount of the 
debt and interest. Since the Act for the abolition 
of imprisonment for debt this writ can ordinarily 
only be employed in penal actions or where a 
solicitor is ordered to pay costs for misconduct, 
and even in these cases the debtor can only be 
detained for a year. It may be issued in ex- 
traordinary cases by order of a judge, for the 
committal of the debtor for a term not exceeding 
six weeks, on proof that he has or has had since 
the judgment the means to pay the debt. Personal 
service of the summons is required, unless it be 
shown that it has come to the debtor's knowledge, 
or that he wilfully evades service. 1 Applications 
to commit to prison under the Debtors' Act are 
not, since the Bankruptcy Act, .1883, made in the 
action but to the Bankruptcy judge. On tender 
of the sum due the execution creditor is bound to 
sign an authority to the sheriff for the debtor's * 
discharge, or his discharge may be effected upon 
the written order of the solicitor by whom the 
ca. sa. was issued. If the debtor escape the 
creditor has an action for negligence against the 
sheriff or gaoler. The writ of ca. sa. is now of 

i 82 & 33 Vict. c. 62; Rules, Mich. T., 1869. 
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such diminished importance that no more need be 
said about it. 

Where the debtor has lands a writ of " elegit '* 
may issue to enforce a judgment for the payment 
of money. This writ was first given by the Statute 
of Westminster the Second, 1 which enacted, that 
where a debt is recovered in the King's Court, or 
damages awarded, it shall be in the election (and 
hence the word elegit) of the suitor to have a writ 
of fieri facias, or that the sheriff deliver to him all 
the chattels of the debtor, saving his oxen and 
beasts of the plough, and a moiety of his land, 
until the debt be levied by a reasonable price or 
extent. 2 The writ now applies to the whole 
instead of half the real estate of the debtor, 3 but is 
on the other hand, by the Bankruptcy Act, 1883, 
confined to his land. The writs of " levari facias " 
and "extent " were similar writs, but the former is 
now abolished in civil proceedings, and the latter 
can only be issued on behalf of the Crown. 

Where the judgment is for the possession of land 
or the delivery of specific chattels writs issue which 
command the actual execution of the judgment. 
The writ of " habere facias possessionem" commands 
the sheriff to enter the land recovered, and give 
possession of it to the person entitled under the 
judgment. 4 Before issuing this writ an affidavit 
must be filed showing service of the judgment and 



1 18 Edw. I. c. 18. 

2 Form 8, Appendix {H), Rules Supr. Ct., 1888. 
* 1 k 2 Vict, c 110, s 11. 

4 Form 8, Appendix {If), Rules Supr. Ct., 1888. 
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that it has not been obeyed. 1 In the same way 
the "writ of delivery" issued by virtue of an order 
commands the sheriff to cause the chattels men- 
tioned in the writ to be returned to the person 
recovering them in the judgment, and if the 
chattels cannot be found to distrain the person 
responsible by all his lands and goods until the 
chattels be rendered. 2 A variation of this writ may 
also be issued which commands the sheriff, if the 
chattels cannot be found, to cause their value to be 
made out of the goods of the person responsible. 3 

Where the judgment directs the performance of 
any specific act other than the payment of money, 
such as the removal of a nuisance or the produc- 
tion of an account, it may be enforced either by 
proceedings against the person or the goods of the 
party involved. If any difficulty occur in enforcing 
a judgment for a specific act, the party may be 
directed to attend, and be examined, or other order 
may be made. 4 

Any judgment against a corporation wilfully 
disobeyed may, by leave, be enforced by seques- 
tration of the corporate property or attachment of 
the directors or other officers, or sequestration of 
their property. 6 

As a disobedience to a judgment to do a specific 
act is of a wilful character it is looked upon as a 



» Ord. xlviii. 2. 
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contempt of Court, and is punished by the most 
stringent processes. The High Court of Justice 
has borrowed from the Court of Chancery the 
writs of " attachment " and " sequestration," just 
as it has borrowed from the Common Law Courts 
the writs already described. A writ of attachment 
commands the sheriff to attach the person, and to 
have him before the Court to answer his con T 
tempt. 1 The leave of a judge must be obtained 
before issuing a writ of attachment after notice to 
the party proposed to be attached. 2 Instead of 
resorting to the writ a motion may be made, after 
personal service of notice, that the person in con- 
tempt be committed. The person attached in 
general remains in prison until he has purged his 
contempt by doing the act required. A writ of 
sequestration issues to Commissioners, generally 
four in number, by which authority is given to 
enter the lands of the person in contempt and 
sequester and receive into their hands his rents, 
goods, and chattels, and detain them until the 
contempt be cleared. 8 A writ of sequestration 
issues for non-payment of money into Court 
according to an order, and a judgment for the 
delivery of a specific chattel may be enforced by 
attachment and sequestration as well as by the 
writ of delivery already described. 4 The proceeds 
of sequestration may be dealt with as the Court 
directs. 



1 Form 12, Appendix {ff) t Rules Sup. Ct, 1883. 
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Such being a brief description of the writs of 
execution available to the successful suitor, the 
mode of issuing and preparing these writs, and 
carrying them into effect, must next be con- 
sidered. 

Some considerations preliminary to the issuing 
of execution first require mention. If six years 
have elapsed since the judgment, the party de- 
siring to issue execution must revive it by 
obtaining an order for the purpose. Upon such 
an application an issue may be directed to be 
tried for the purpose of ascertaining the rights of 
the parties. 1 If the judgment be for payment of 
money within a specified period, of course that 
period must first elapse, and if execution be stayed 
by an order, that time must have expired. If the 
relief is subject to any contingency, a demand for 
the performance of the judgment must first be 
made on the opposite party upon the fulfilment of 
the contingency, and an order for leave to issue 
execution may, under the rules of procedure, then 
be obtained. 2 This provision of the Judicature 
Rules substitutes a much simpler process for the 
scire facias formerly in use, which was in the 
nature of a new action, and applied to the case of 
judgment against an executor of " assets quando 
acciderint," or " assets in future, 1 ' and it was be- 
lieved that fresh assets had come to his hands, or 
to the case, where judgment has been entered 
against a corporation, and it was desired to enforce 
it against the members of the corporation liable 

1 Ord. xlii.23! * Ord. xlii. 9. 
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for calls. In all these cases an order may be ob- 
tained for leave to issue execution in the form 
desired, or if there be any dispute as to the 
liability to execution, a preliminary issue may be 
ordered to be tried. An order for execution may 
also be obtained when a husband is entitled or 
liable to execution upon a judgment for or against 
the wife. 1 

For the purpose of issuing execution, the judg- 
ment, or an office copy of it, must be produced to 
the officer of the* Court, 2 and a praecipe containing 
the title of the action, the date of the judgment, 
the parties to be executed upon, and the writ re- 
quired must be signed by the party or his solicitor 
and filed. 8 The writ itself is tested in the name 
of the Lord Chancellor, or if the office be vacant, 
in the name of the Chief Justice of England. 4 It 
is indorsed with the name and address of both 
solicitor and agent, or if none be employed, of the 
party issuing it. 6 

The writ is in general directed to the sheriff of 
the county in which it is to be executed. If it is 
to be executed within a liberty or franchise, it is 
directed to the sheriff of the county in which such 
liberty or franchise is situate: and, therefore, a 
writ to be executed in the borough of Southwark 
is directed to the sheriff of Surrey ; and so a writ 
to be executed in the Isle of Ely is directed to the 
sheriff of Cambridgeshire. If the sheriff be a party, 



1 Ord. xlii. 23. » Ord. xlii. 11. 
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« 

the writ should be directed to the other sheriff, if 
there be two ; or, if there be but one, then to the 
coroners ; and if the coroners also be parties, then 
to persons appointed by the Court, or nominated 
for the purpose, usually called elisors. In the 
counties palatine it is directed to the sheriff. 1 In 
Berwick-upon-Tweed, it is directed "To the mayor 
and bailiff of Berwick-upon-Tweed." 

It is a general rule that the writ should strictly 
pursue the judgment, and be warranted by it; 
otherwise it will be irregular, and may be set 
aside, unless allowed to be amended. 2 

For example, the writ should in general corre- 
spond with the judgment in the name of the 
defendant, even if he be described in the judgment 
by a wrong name. 3 Where the judgment is 
against a firm, execution may issue against the 
plaintiffs of the partnership, against any person 
who has appeared to the writ in his own name, or 
who has admitted himself on the pleadings, or has 
been adjudged, to be a partner; or against any 
person who has been served as a partner, and has 
failed to appear; or against any person against 
whom, as a partner, execution has been ordered to 
issue. 4 The writ should agree in the mandatory 
part of it with the judgment in its amount, or 
show upon the face of it why it does not. Thus, 
if the writ in the mandatory part of it require the 
sheriff to levy a smaller sum than that for which 
judgment was given, the writ will be bad, unless 

1 C. L. P. Act, 1852, 8. 122. 2 Ord. xlii. 23. 

8 JUevet v. Slater, 7 B. & C. 486. 4 Ord. xlii 10. 
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it show upon the face of it why he is required to 
levy only the less sum ; and for this reason, if 
there has been a levy under a writ, such levy must 
be recited in any subsequent writ. The writ, 
however, must always be indorsed to levy only the 
amount actually due, together with interest at 
four per cent., or a higher rate, if it is agreed 
between the parties to be secured by the judg- 
meat, from «?** of *. J^-tk JuL 
of executing. 1 

Where money has been paid on account, the writ 
should be indorsed to levy only the balance of the 
amount recovered. It may also be indorsed to 
levy the poundage, fees, and expenses of the 
execution. 2 

At common law it was necessary that there 
should be fifteen days between the teste and return 
of all writs of execution ; but this was rendered 
unnecessary in the case of writs of fi. fa. and ca. sa. 
by statute. Writs of execution are now return- 
able " immediately after the execution thereof." 

A writ of fi. fa. is not executed until the whole 
amount indorsed is levied under it, and may, if in 
the hands of the sheriff be put in force after the 
levy of a part. But it must be remembered that 
writs of execution require to be revived, as the 
writ, if unexecuted, does not remain in force for 
more than one year from its issue, unless renewed. 
It may, before its expiration, by leave of the 
Court, be renewed for one year, and so on from 
time to time, either by being marked with a seal 

* Ord. xlii. 16~ 2 OrcL xlii. 15. 
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kept by the officers of the Court, bearing the date 
of the day, month, and year of such renewal, or by 
the party issuing the writ giving a written notice 
of renewal to the sheriff, signed by the party or his 
solicitor, and bearing the like seal of the Court. 1 
A writ of execution so renewed has effect, and 
is entitled to priority, according to the time of- its 
original delivery. 

The party who has recovered a judgment for a 
sum of money may have a writ of fi. fa. or elegit, 
or ca. sa., when it will lie, at his option ; or, after 
suing out one, he may abandon it before it is 
executed, and sue out another ; or he may even 
have several writs running at the same time, either 
of the same species into different counties, or of a 
different species, such as fi. fa., and ca, sa., or 
the like into the same or different counties. Care, 
however, must be taken, as far as possible, that not 
more than one of these writs is executed, as if they 
be so, and there be any ground for imputing 
malice to the party issuing the same, he will be 
subject to an action on the case. If part only of 
the amount indorsed to be levied is levied on a 
fi. fa., a new writ of execution may be issued for 
the remainder. There must, however, be first a 
return to the first writ, if any part, however trifling, 
has been levied. It seems, also, that such further 
writ must recite the first writ, stating the amount 
levied under it. If, however, the sheriff seize 
goods under a fi. fa., but the whole, of them are 
already seized under a distress for rent, or are 

i Ord. xlii. 16. '' 
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already "in custodia legis," or assigned under a 
bill of sale, and he afterwards withdraw the execu- 
tion, another writ of execution may be issued and 
executed before the return of the fi. fa. If the 
debtor be taken under a ca. sa. on a judgment, 
no other writ can in general be executed against 
him or his effects in respect of the same judgment, 
unless he die in execution, or escape, or be rescued. 
So, if lands be extended on an elegit, and delivered 
to the plaintiff, a fi. fa. or ca. sa. cannot afterwards 
be executed against the defendant in respect of the 
judgment upon which the elegit issued. 

When the writ is issued out it is taken to the 
sheriff's or deputy-sheriff's office, and, if desired, 
instructions can be given as to the officer to execute 
it. The sheriff himself, when the writ is directed 
to him, may personally execute it, and so may his 
under-sheriff without warrant ; but to enable any 
other party to do so, there must be a warrant 
(which it would seem should be in writing) from 
the sheriff directed to him for that purpose. The 
person to whom it is directed is in general a bound 
bailiff, that is, a bailiff usually bound with sureties 
in an obligation for the due execution of his office ; 
but it may be directed to a special bailiff nominated 
by the plaintiff or his solicitor. Where a writ is 
to be executed in a liberty or franchise within a 
county, the writ is directed to the sheriff of the 
county, but should, unless it contain a "non 
omittas "■ clause, be executed by the bailiff of the 
liberty, to whom the sheriff directs his mandate 
for that purpose. The sheriff, and not the bailiff 
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must execute the writ if there be a clause of non 
omittas in it ; but if, even without a clause of non 
omittas, the sheriff execute the writ within the 
liberty, the execution will be good, although the 
sheriff may thereby render himself liable to an 
action at the suit of the lord of the franchise. 

It is the duty of the sheriff to execute the writ 
within a reasonable time after he receives it for 
execution, and if he omit doing so, an action on the 
case may be supported against him by the party 
suing out the writ. It may be executed at any 
time before it is returnable, and while it is in 
force, and either by day or night, and on any day 
except Sunday. If the execution debtor die after 
a fi. fa. is sued out, the writ may, it seems not- 
withstanding, be executed on his goods in the 
hands of the executor. So if the execution creditor 
die after execution sued out, the writ may, not- 
withstanding, be executed, and his executor shall 
have the money. If the debtor be discharged 
by the Bankruptcy Acts from the money recovered 
by the judgment after execution issued, or if the 
creditor countermand the execution, it should not 
be executed. 

The writ may be executed at any place within 
the county, city, &c., to the sheriff of which the 
writ is directed, but not out of it. It cannot be 
executed in the Queen's presence, nor in the 
courts of justice whilst the Queen's justices are 
there sitting, nor within the verge of her royal 
palace, unless by the leave of the Board of Green 
Cloth; nor in the Tower, except, perhaps, by 
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leave of the governor. A palace clearly abandoned 
as a royal residence like Hampton Court has, 
however, no privilege. 1 Writs are now executed 
in counties palatine in the same way as in other 
counties. 

The sheriff may enter the house of the execu- 
tion debtor when the outer door is open, or 
through any other opening, to seize his person or 
goods ; and this, though neither he nor his goods 
be therein, if there is reasonable ground for sus- 
pecting that he or they are there. And the 
sheriff may enter the house of a third person to 
execute a ca. sa. or fi. fa., if the defendant or his 
goods be actually therein, otherwise not* 2 
? The sheriff cannot break open any outer door 
or window of a dwelling-house, in order to execute 
a writ of execution ; unless in the case of a writ of 
habere facias possessionem, in which case he may, 
if necessary, break open the door, if he be denied 
entrance by the tenant. 3 If any person be present 
who can open the door, it should not be broken 
open without a previous demand and refusal of 
admission. It seems that the sheriff may open an 
outer door if it be only latched, and that goods 
may be taken through the window of a house if 
open. Having obtained peaceable entrance, he 
may in all cases break open any inner door, cup- 
boards, trunks, &c, if necessary. 4 If the defendant, 



1 Att.-Gen. v. Dakin, 39 L. J. Ex. 113. 

2 Morrish v. Murray, 13 M. & W. 52. 

* Semayne's Case, 5 Co. 91. 

* R. v. Bird, 2 Show. 87. 
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after being arrested on a capias, escape into either 
his own or another's dwelling-house, the officer 
will be justified, on fresh pursuit, in breaking the 
outer door to retake him. Also, if, after a peace- 
able entrance of the party's dwelling-house, the 
sheriff or his officer be locked in, he may justify 
the breaking open the outer door in order to get 
out. So, it seems, if an officer being in a house 
for the purpose of executing a writ of execution, 
be forcibly turned out of it, he may, if necessary, 
break open an outer door to get in again. 

In executing the writ, a sworn and known 
officer, be he sheriff, under-sheriff, bailiff, or 
serjeant, need not show his warrant or writ 
although demanded; but a special bailiff must 
show his warrant if the party demands it, other- 
wise the latter need not obey it. And the known 
officer, upon the execution of the writ, ought to 
declare the contents of his warrant, at whose suit 
he executes it, out of what Division it is issued, 
and when returnable, to the end that the defen- 
dant may pay the money. 

The sheriff must by the Statute of Westminster 
raise the " posse comitatus," if it be necessary, in 
order to execute a writ of execution. 

Care should be taken that the writ be executed 
against the right party; if executed against a 
stranger, the sheriff will be liable to an action of 
trespass. A direction by the solicitor to the 
sheriff, to seize under a writ of execution, is an 
act done by an agent within the scope of his 
authority, and binds the principal : the client, 
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therefore, is liable in trespass for. the act of his 
solicitor in directing the sheriff to take the goods 
of a wrong party. 1 

Writs of execution may be amended like other 
proceedings. 

Such being a general description of the mode 
of executing writs, it remains to describe more 
particularly the mode of executing a fi. fa. and an 
elegit 

In execution of the writ of fi. fa. the officer 
enters upon the premises in which the execution 
debtor's goods are, and leaves one of his assistants 
in possession of them. After the seizure, the 
officer gets an auctioneer to make an inventory of 
the goods, and to remove and sell them, or to sell 
them on the premises, if the debtor, or the person 
on whose premises the goods are, consent to it. 
He is allowed to remain on the premises a reason- 
able time to remove the goods. If he remains 
longer, without the leave of the occupier, he is 
liable to an action of trespass. It is his duty to 
remove the goods to a place of safe custody until 
they can be sold, for if they be rescued, he is 
liable to the execution creditor for their value. If 
there be several writs of fi. fa. in the sheriffs 
hands at the time of the seizure, he is considered 
to seize under all of them. 

The debtor instead of allowing the writ to be 
executed may pay the debt and costs as directed 
to be levied by the sheriff 1 or officer. If the sheriff 

1 Jarmain v. Hooper, 1 D. & L. 769; 7 Sc. N. B. 633 ; but 
see Keal v. Smith, 51 L. J. Q. B. 487. 
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seize or sell the goods after a tender of debt and 
costs, he will, it seems, be a trespasser. 

As to the nature of the goods which may be 
seized under a fi. fa., the general rule of law, before 
an Act of the eighth year of the Queen, was that 
the sheriff might seize and sell all the personal 
goods and chattels belonging to the execution 
debtor that he could find, and which could be sold, 
with the exception of wearing apparel actually in 
use, and perhaps goods in his personal possession. 
By that Act 1 the wearing apparel and bedding of 
any judgment debtor, or his family, and the tools 
and implements of his trade, the value of such 
articles not exceeding in the whole 51., are declared 
not liable to seizure under any execution. The 
sheriff, under a fi. fa., cannot sell an estate in fee 
or for life, unless perhaps " pur autre vie." But 
he may sell a lease or term of years belonging to 
the debtor, and execute an assignment of it under 
his seal of office to the purchaser. The sheriff 
cannot, however, sell a mere equitable interest, 
such as an equity of redemption ; nor things 
which are fixed to the freehold, and which go 
to the heir and not to the executor. Growing 
corn and other crops which are raised by the 
industry of man may be taken in execution; 
but fruits of the earth which yield no annual 
profit, or which are produced without the labour 
of man, cannot be taken in execution. The 
seizure and sale of straw, chaff, turnips, manure, 
hay, grasses, roots, vegetables, and growing crops 

1 8&9 Vict. c. 127,8.8. 
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on lands let to farm are regulated by express 
provisions. 1 The sheriff cannot take goods which 
are in the custody of the law, as by distress. 

"Choses in action" could not at common law 
be seized in execution, but it is provided by statute 
that, under a fi. fa., the sheriff may seize any 
money, bank notes, cheques, bills of exchange, 
promissory notes, bonds, specialties, or other 
securities for money, belonging to the debtor, and 
may pay or deliver to the execution creditor any 
money or bank notes which shall be so seized, or 
a sufficient part thereof; and may hold any such 
cheques, bills, notes, bonds, specialties, or other 
securities for money, as a security for the amount 
directed to be levied, and the sheriff may sue in 
his own name for the recovery of the sum or sums 
secured thereby, when the time of payment thereof 
has arrived. The payment to the sheriff by the 
party liable on any such security, with or without 
suit, or the recovery and levying execution against 
the party, discharges him to the extent of the 
payment, or levy, from his liability on the security. 
The sheriff may pay over to the execution creditor 
the money so recovered, or such part thereof as is 
sufficient to discharge the amount directed to be 
levied ; and if, after satisfaction of the amount, 
together with the sheriff's poundage and expenses, 
any surplus remains in the hands of the. sheriff, 
the same is to be paid to the execution debtor. 
But the sheriff is not bound to sue any party 
liable upon any such security, unless the execution 

~ J 5&6 Geo. III. c. 50; 14 & 15 Vict c. 25, 8. 2. 
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creditor enters into a bond, with two sufficient 
sureties, for indemnifying him from all costs and 
expenses which he may incur in the prosecution of 
the action, or to which he may become liable. 
The expense of the bond may be deducted out of 
any money recovered in the action. 1 

As to time at which the goods of a judgment 
debtor are bound by the writ, they were at com- 
mon law bound from the time of its teste; so 
that they might have been taken, no matter into 
whose hands they had passed, and though sold 
bona fide after that time for a valuable considera- 
tion. However, by the Statute of Frauds the goods 
as against purchasers for valuable consideration, 
are bound only from the time of delivering the 
writ to the sheriff's deputy to be executed. 2 
Before a further statutory provision on the subject, 
if, after the delivery of the writ, the party against 
whom it was issued assigned his goods away, 
except in market overt, the sheriff might take 
them in execution. But now no writ of execution 
prejudices the title to the goods of a debtor, 
acquired by any person bonfi, fide and for a 
valuable consideration before their actual seizure 
provided the purchaser had not, at the time when 
he acquired title, notice that a writ under which 
the goods might be seized, had been delivered to 
the sheriff. 8 

There are other cases in which the sheriff may 



1 1 & 2 Vict c. 110, s. 12. a 29 Car. II. c 3, s. 16. 

8 19 & 20 Vict. c. 97; Gladstone v. Padwick, 40 L. J. Ex. 154; 
L. R. 6 Ex. 203. 

L 2 
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seize and sell goods of the debtor's assigned to 
another person before the writ is executed. If 
the assignment have been made before the delivery 
of the writ to the sheriff, but fraudulently for the 
purpose of delaying, hindering, or defrauding 
creditors, it will be void as against them. The 
fact that there was no valuable consideration for 
the assignment, as if it were made in considera- 
tion of natural love and affection is evidence of 
fraud. So, continuance in possession of goods 
and chattels by a vendor, after the execution of a 
bill of sale, is a badge and evidence of fraud, but 
not conclusive evidence of it. If the possession be 
consistent with the deed, as if it be a mortgage, 
and, by its terms, the debtor is to remain in 
possession until default, or a marriage settlement 
under which the debtor takes an equitable interest 
for life, or if the sale be notorious, as if it be 
made publicly by a sheriff under an execution, or 
by public auction, or if it be made with the 
knowledge and assent of the person who seeks to 
impugn it, the assignment is in general valid, 
though the vendor or original owner remain for 
some time in possession. A sale for good con- 
sideration is not fraudulent and void, merely 
because it is made with the intention to defeat an 
expected execution. 1 

The Bills of Sale Acts, 2 passed for the purpose 
of preventing frauds upon creditors by secret 



1 Wood v.. Diane, 7 Q. B. 892. 

a 17 & 18 Vict. c. 36; 41 & 42 Vict. c. 31; 45 & 46 Vict c. 43. 
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bills of sale of personal chattels, make void as 
against execution creditors certain bills of sale 
unless registered as directed by that Act, and 
otherwise conforming thereto. 

The sheriff may seize goods which are let to the 
debtor, but can only sell his interest therein. If 
he sell them absolutely, so as to determine the 
bailment, he will be liable to an action of trover, 
and this before the letting has expired. Goods 
upon which the debtor has a lien cannot be taken 
in execution. 1 Goods of his pawned or leased to 
another may be sold subject to the right of the 
pawner or lessee, but not seized before the end of 
the bailment or term. 2 And if a party baving a 
lien on goods causes them to be taken in execu- 
tion at his own suit, he loses his lien thereby, 
although the goods are sold to him under the 
execution and are never removed off his 
premises. 

If, after the sheriff has seized the goods, a third 
person claim them and the execution creditor still 
insist on his right to have them sold, the sheriff 
may apply under the Interpleader Rules, and so 
get rid of his responsibility. 

Before the removal of the goods from the 
premises, the landlord of the execution debtor, if 
any there be, has a right to be paid a year's rent 
by the execution creditor, if so much be due to 
him ; and the amount thus paid may be included 



1 Legg v. Evans, 6 M. & W. 36. 
3 Rogers v. Kennay, 9 Q. B. 592. 
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in the levy against the debtor. 1 The present 
practice is for the sheriff to take enough to satisfy 
both the landlord and the execution creditor, and 
to make the payment to each of them. If the 
tenement be let at a weekly rent, the landlord has 
no claim or lien upon any goods taken in. execu- 
tion for more than four weeks* arrears of rent; 
and if the tenement be let for any other term less 
than a year, the landlord has not any claim or 
lien on the goods for more than the arrears of 
rent accruing during four such terms or times of 
payment. 2 The Queen's taxes due at the time 
of the seizure, to the extent of one year's arrears, 
must be paid by the sheriff to the collector before 
sale or removal. 3 

The next step after the seizure of the goods, if 
the execution proceed, is to sell. 

The sheriff cannot keep the goods himself and 
pay the execution creditor his debt, nor deliver 
them to the creditor in satisfaction of his debt, 
as might be done on an elegit ; but they must be 
sold, if the debtor do not immediately satisfy the 
creditor for the debt, costs, and expenses. There 
is no objection, however, to selling them to the 
creditor, or to any person in trust for him, at their 
real value. The sheriff must sell in a reasonable 
time, and if he neglects to do so, and the execution 
creditor thereby sustains damage, an action may 
be maintained against him for his breach of duty. 



1 8 Anne, c. 14. 2 7 & 8 Vict. c. 96, s. 67. 

3 43 Geo. III. c. 99, s. 37. 
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If the sheriff sells more goods than are sufficient 
to satisfy the writ, he is liable in trover for the 
goods unnecessarily sold. The sheriff should sell 
for the best price that can be reasonably obtained, 
and for ready money and immediate delivery. 
An assignment of a term of years must be 
in writing; but goods may be sold by the 
sheriff in any way. Besides the amount of the 
debt, the sheriff always levies his poundage and 
expenses. 

The sale or assignment by the sheriff of the 
goods or chattels of the debtor taken on a fi. fa. 
conveys an indefeasible title to a bona fide 
vendee ; so much so, that, if the writ be afterwards 
vacated the debtor is not restored to his goods. 
But, if the writ were void, as if it issued without 
jurisdiction, or if the goods were the goods of a 
stranger, and not of the debtor, the sale of the 
sheriff would convey no property, and the real 
owner may recover even against a bona fide pur- 
chaser for value. 

An execution, if levied by seizure and sale, is 
itself an act of bankruptcy, 1 and, in regard to the 
law of bankruptcy, has some peculiar incidents. 
It is important in all cases where an execution on 
goods issues against a person who is likely to 
become bankrupt, to sell under the execution as 
soon as possible. If before the sale notice is 
served on the sheriff that a receiving order has 
been made, he must deliver the goods to the re- 
ceiver or trustee, subject to the cost of the 

1 46 & 47 Vict. c. 52, s. 4. 
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execution. If the judgment is for a sum exceeding 
twenty pounds, the sheriff must retain for fourteen 
days the balance, after deducting costs, and if 
notice of a bankruptcy petition is served within 
that time, the sheriff must hold the money and 
hand it to the trustee in the event of an adjudi- 
cation on that petition, or any other of which the 
sheriff has notice. 1 If no notice of such petition is 
served, or if, after such notice, the debtor is not 
adjudged a bankrupt on such petition, or any 
other petition of which the sheriff has notice, he 
may deal with the proceeds of such sale in the 
ordinary way. The judgment creditor on his part 
issuing execution against the land or goods of his 
debtor, or, attaching any debt due to the debtor, 
is not entitled to the benefit of his execution as 
against the trustee unless either the goods are sold 
or the land seized, or a receiver of it appointed or 
the debt is received. 2 

Sometimes more than one writ is issued against 
the same person, or a County Court warrant as 
well as a writ is issued. 

If two writs of fi. fa. against the same person 
are delivered to the sheriff, he must execute that 
writ first which was first delivered to him, even 
though both were delivered upon the same day ; 
that is to say, he must apply the proceeds of any 
sale under them in satisfaction of that writ first, 
which was first delivered to him ; for when the 



1 46 & 47 Vict. c. 52, ss. 45, 46. 
8 46 & 47 Vict. c. 52, s. 45. 
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sheriff seizes the goods, they are in point of law 
in his custody under all the writs which he then 
has ; and when he sells, he does so also in point 
of law under all such writs. If the sheriff, when 
the second writ is delivered to him, has seized 
goods under the first, he may be said, immediately 
upon the delivery of the latter writ, to have seized 
the goods under that also. But if the first writ, 
or the possession held under it, be fraudulent, or 
be set aside, or withdrawn, or be void as against 
trustees under the Bankruptcy Laws, the second 
has priority. The goods are bound by the 
second writ from the date of the delivery of it 
to the sheriff, subject of course to the first execu- 
tion. 

When a writ has issued from the High Court 
against the goods of a party, and a warrant against 
the goods of the same party has issued from a 
County Court, the right to the goods seized is 
determined by the priority of the time of the de- 
livery of the writ to the sheriff to be executed, or 
of the application to the registrar for the issue of 
the warrant to be executed. 1 

When the writ becomes returnable the sheriff 
may return " fieri feci," i.e., that he has levied the 
sum named in the writ, or a part of it, which he 
is ready to pay to the execution creditor ; or that 
he has taken goods which remain unsold for want 
of buyers ; or " nulla bona," i.e., that the execution 
debtor has no goods within his bailiwick ; or any 
other legal excuse for not levying. 

1 19 & 20 Vict c. 108, a. 47. 

L 3 



226 EXECUTION. 

If the sheriff return that he has taken goods, 
but that they remain in his hands for want of 
buyers, and he be still in office, a writ of " vendi- 
tioni exponas" may be sued out in order to compel 
a sale of the goods ; though, indeed, he may and 
ought to sell without it, and an action on the case 
might be maintained against him, if he omit sell- 
ing in a reasonable time, whereby any damage is 
sustained by the party suing out the fi. fa. This 
writ is not a process distinct from the fi. fa., but 
a branch of it ; it is a writ directing the sheriff to 
execute the fi. fa. in a particular manner. After 
the delivery of the venditioni exponas to the 
sheriff, he is bound to sell the goods, and have the 
money in Court on the return day of it. In 
making a sale of goods under it, the sheriff is 
not bound by the value set upon the goods in his 
return to the fi. fa. ; but otherwise if they be 
rescued from him or the like, so that he cannot 
make a sale of them. 

Where a sheriff goes out of office after return- 
ing that he has levied, but that the goods remain 
in his hands for want of buyers, instead of suing 
out a venditioni exponas the execution creditor 
may sue out a lt distringas nuper vicecomitem," 
directed to the present sheriff, commanding him 
to distrain the late sheriff to sell the goods. Or, 
if goods sufficient to satisfy only a part of the 
debt were seized under the first writ, the execution 
creditor may have a distringas for that part, and 
a fi. fa. for the residue in one writ. The former 
sheriff must thereupon sell the goods and pay 
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over the money, otherwise he will forfeit " issues " 
or fines to the amount of the debt. 

If nulla bona be returned to the fi. fa. an " alias 
fi. fa." may be sued out, and upon the return of 
nulla bona to that, a " pluries fi. fa." may be issued. 
In practice, in the above cases, where nothing has 
been in fact levied, it is usual to issue the subse- 
quent writ without getting the return previously 
made ; and so long as the return is made in time 
to show cause against an application to set aside 
the subsequent writ for irregularity for the want 
of it, that will suffice. If the sheriff has levied 
part of the debt, the execution creditor, upon the 
writ being returned, may sue out a fieri facias for 
the residue, but in this case it is absolutely neces- 
sary to get the return made before issuing the 
subsequent writ, as such writ recites the first, 
and the sheriffs return to it. 

If the execution creditor from mistake indorse 

a fi. fa. for less than he is entitled to, the Court 

* 

may, on conditions, allow him to take out a fi. fa, 
for the residue. 

If nothing, in fact, be levied under a fi. fa. so 
that nulla bona might be returned to it, the exe- 
cution creditor may sue out a ca. sa. or elegit. 
So, if fieri feci be returned as to part, he may sue 
out a ca. sa. when it will lie, or an elegit for the 

residue. 

» 

As soon as the sheriff seizes the goods under the 
writ, the debtor is thereby absolutely discharged 
to the extent of the levy, whether the sheriff sells 
the goods or return the writ or not, or though they 
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afterwards be rescued from him ; and he may 
plead this to a scire facias or action on the judg- 
ment ; or if another writ be sued out against him 
for the same debt, he may be relieved upon motion. 
But if judgment be obtained against several per- 
sons, and the goods of one of them be seized but 
not sold, this will not discharge the others, be- 
cause it is no actual satisfaction. 

The sheriff is liable to the execution creditor 
for the amount of the levy. If fieri feci be re- 
turned, the money may be recovered by rule of 
Court or by action. 

The mode of executing an elegit must next be 
considered. Formerly an elegit applied to the 
goods and chattels of the debtor, as well as his 
lands, but by the Bankruptcy Act, 1883, its use 
was confined to the land. 1 Upon the receipt 
of the elegit, the sheriff must empanel a jury, 
who are to inquire of the lands and tenements 
of the debtor, and their value. Upon the in- 
quisition had, the sheriff is to deliver to the 
execution creditor all the lands of the debtor, 
after being valued by the jury, and must return 
the writ in order that the execution may be 
recorded in the Court. It is not, however, now 
necessary, as it was formerly, to describe the 
lands by metes and bounds in the inquisition. 
The sheriff delivers only legal possession of the 
lands. Actual possession may be recovered by 
bringing ejectment ; but it is not necessary to 
bring ejectment if possession can be obtained 

1 46 & 47 Vict. c. 52, 8. 146. 
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without doing so. Where a reversion is extended, 
ejectment cannot be brought. 
* At common law, lands in which a party was 
beneficially interested, as cestui que trust, could 
not be extended under an elegit issued against 
him ; but the Statute of Frauds 1 makes some 
species of trust property to which the defendant 
was entitled at the time of execution issued so 
extendible. 

The statute of the first year of the Queen, already 
referred to, greatly enlarged the effect of the writ 
of elegit. As a general rule, the elegit creditor 
may now extend the whole of the debtor's lands 
instead of a moiety. Subject to the rights of the 
lord of the manor, the debtor's customary and 
copyhold lands may be extended, which could not 
be done before the Act. Lands over which the 
debtor has any disposing power which he may, 
without the assent of any other person, exercise 
for his own benefit, may be extended. This could 
n'ot be done before the Act, and even estates tail 
in possession were not liable to be extended after 
the death of the debtor. Trust estates are now 
put upon the same footing as to the time at which 
they are bound by the judgment, as estates held 
in the debtor's own name. 2 

It seems that an advowson in gross cannot be 
extended under an elegit ; nor can the glebe 
belonging to an ecclesiastical benefice, or the 
churchyard, because they are each " solum Deo 
consecratum : " nor can a rent seek ; nor any 

■■■■!■ - ■ ■ ■ ■■-- _■■■■■.. m 

1 29 Car. II. c. 3, s. 10. 2 1 k 2 Vict. c. 110, 8. 11. 
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tenement which cannot be granted over, as the 
office of a filacer or the like; nor an equity of 
redemption. 

The time at which the land of a judgment 
debtor is bound by a writ of execution has gone 
through several changes, as in the case of execution 
upon goods. A judgment entered before the 23rd 
July, 1860, bound all the land which the debtor 
possessed at the time the judgment was entered, 
but in order to affect purchasers, mortgagees, and 
creditors the judgment must have been registered. 
Further, judgments entered after that date as 
against bona\ fide purchasers and mortgagees only 
affected the land possessed by the debtor at the 
time a writ had been issued, registered and exe- 
cuted. 1 Finally, a judgment entered since the 
29th July, 1864, does not affect land until it has 
actually been delivered in execution. 2 

If no land be extended upon an elegit, the exe- 
cution creditor may of course have an elegit into 
another county ; or even if lands be extended, the 
creditor, on a suggestion that the debtor has more 
lands in the same or another county, may have 
another elegit, directed to the sheriff of such 
county. But where land is extended upon an 
elegit, no other form of execution can be employed 
against the debtor's person or property, unless the 
creditor be evicted from the lands extended. 

The execution creditor having thus obtained 
possession of the lands may retain them until he 
has satisfied the judgment out of the rents and 

1 23 & 24 Vict. c. 38. 2 27 & 28 Vict, c 112, a. 1. 
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profits. In that case, when the judgment is 
satisfied, the debtor may recover the land back, 
either by an action of ejectment, or by a t( scire 
facias ad rehabendam terrain." Before the judg- 
ment is so satisfied, the debtor, upon tendering to 
the plaintiff in Court whatever may be deficient 
in the amount of the judgment, may recover the 
land by a scire facias ad rehabendam terram. Or 
the debtor may proceed in equity ; or apply to the 
Court out of which the elegit issued, to refer it to 
one of the masters to ascertain the amount of the 
rents and profits received, and to order that if it 
appear that the debt is satisfied, possession shall 
be delivered to the debtor. 

It is expressly provided by the statute that the 
elegit creditor shall render an account in the 
Court out of which the execution is issued, a 
liability to which a tenant by elegit was subject 
in a Court of Equity before the Act. 1 

With regard to judgments entered since the 
29th July, 1864, a more effectual remedy is given 
to the creditor than satisfying his judgment out of 
rents as tenant by elegit. He may obtain an order 
in the Chancery Division of the High Court for 
the sale of the debtor's interest for the purpose of 
applying the proceeds to the satisfaction of his 
judgment. 2 

The next consideration is the return of the writ. 
It is not usual for the sheriff to return writs of 
execution unless ruled or ordered to do so, although 
in strictness he is bound to return them when 

1 1 & 2 Vict c. 110. 3 27 & 28 Vict. c. 112, ss. 4, 5, 6. 
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executed. In some cases it is absolutely neces- 
sary that the writ should be returned. Thus, if 
lands be extended on an elegit, the writ and the 
inquisition held under it must be returned, other- 
wise the tenant by elegit will have no title. Also, 
where the full amount of the judgment is not 
realised by the writ, and it is expedient to issue 
another writ to. enforce payment of the remainder, 
it is, as we have seen, essential that the first writ 
should be returned, in order to recite the return 
in the fresh writ. It may sometimes be advisable 
to compel the sheriff to return the writ, in order 
to prevent improper conduct in the officer. The 
sheriff cannot be ruled to return the writ where 
there has been any collusion between the sheriff's 
officer and the plaintiff or his solicitor, or where 
the action or execution has been compromised, or 
where the writ has been executed by a special 
bailiff 1 or the like ; and if so ruled the sheriff may 
apply to the Court or a judge to set aside the 
rule. 

The sheriff can only be thus ruled to return the 
writ whilst he is in office, or within six calendar 
months after he goes out of it 

The party issuing the writ may in general rule 
the sheriff to return it if it become necessary for 
him to have such return. The party against whom 
the writ is issued may rule the sheriff to return it 
after the object of the writ has been effected, but 
it seems that this cannot be done by such party 

1 PdllUter v. Polluter, 1 Chit;. Rep. 614, n.; Harding t. 
Holder, 2 M. & G. 914; 3 Sc. N. R. 293. 
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before that time, except on special grounds. No 
judge's order is required for the return of a writ, 
but a side-bar rule issues. The rule calls upon 
the sheriff to return the writ within a certain 
time after notice to be given to his under-sheriff. 
All rules upon the sheriffs of London and Mid- 
dlesex to return writs are four-day rules, and 
upon other sheriffs, eight-day rules. 1 A copy of 
the rule with the name of the officer by whom the 
writ was executed indorsed on it must be served 
at the office of the sheriff's deputy. The time 
limited by the rule for making the return may be 
enlarged by order, and this is often allowed where 
the justice of the case requires it for the sheriff's 
protection ; as where there are adverse claims to 
the goods seized under a fi. fa. 

The sheriff must return the writ within the 
time limited or, if the offices be closed, as soon as 
they open, otherwise he will be in contempt, and 
subject to an attachment. 2 In order to make 
sheriffs punctual in their return of writs, it is 
ordered that "the officer with whom it is filed 
shall endorse the day and hour when it was 
filed." 3 

The return must be certain, but so much cer- 
tainty is not required as in pleading. When the 
bailiff of a liberty has the execution and return 
of a writ, the sheriff may return that he com- 
manded the bailiff to execute the writ ; and if the 
bailiff has not made a return, the sheriff should 

1 R. 130, H. T. 1863. * R. 131, H. T. 1853. 

8 R. 131, H. T. 1853. 
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return that fact accordingly ; or if he has made a 
return, the sheriff should return it. 

The return is conclusive between the same 
parties in the same action, but not against other 
parties or in another action. 1 Even in another 
action, however, the return is prima facie evidence 
of the facts stated in it. The sheriff is generally 
concluded by his return ; and the bailiff of a 
liberty is, it seems, concluded by it, although false, 
and his remedy over is against the sheriff. But 
the sheriffs officer is not, for the purpose of his 
own justification, so concluded. In a return to a 
writ of fi. fa. the sheriff is not bound by the value 
of the goods he returns. 

The Court will not, in general, try the truth of 
a return on affidavits. But if the return be false, 
the party who is injured by it may maintain an 
action against the sheriff. 2 Therefore, if the 
sheriff return "non est inventus," when he has 
taken, or might have taken, the defendant, he is 
liable to an action. So, if he returns nulla bona 
to a writ of fi. fa., when he has had an opportunity 
of making a levy, the execution creditor may 
bring an action against the sheriff for the false 
return. The return may in general be amended. 

If the writ of execution be irregular, or ought 
not to have issued, it will, like other processes of 
the Court, be set aside, and, if the goods or money 



1 Jackson v. Htil, 10 Ad. & El. 477; Stimson v. Farnham, 41 
L. J. Q. B. 52; L. R. 7 Q. B. 175. 

2 See Wylie v. Birch, 4 Q. B. 566 ; Stimson v. Farnham, ub. 
supra. 
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have been levied under it, they will be ordered to 
be restored. So, if the execution has been irre- 
gularly executed, such restoration or discharge will 
be ordered. But the execution will not, in general, 
be set aside where too large a sum has been levied ; 
all the Court or a judge will do in such a case is 
to compel the execution creditor to refund the 
overplus. In setting aside the execution, the 
Court, unless the debtor was entitled to it as a 
matter of right, will in general restrain him from 
bringing, any action unless a strong case of damage 
be shown ; and even where the debtor is entitled 
to set aside the execution, ex debito justitiae, the 
Court will not in general give him his costs of the 
rule for that purpose, unless he will consent not to 
bring any action. 1 Although the writ be irregular 
yet, unless it be set aside, the party at whose suit 
it is issued and his solicitor may justify under it. 
But after it has been set aside for irregularity, or 
on the ground that it was issued in bad faith, they 
cannot do so ; and the latter is liable in trespass, 
as well as the former, for an arrest or the like 
made under it. 2 Whether set aside or not, the 
sheriff and his officer, and all persons acting under 
the sheriff, are, in general, protected by it, however 
irregular, provided it be not void on the face 
of it, or did not issue without jurisdiction, and 
provided he or they do not join in the same plea 



1 Cash v. Wells, 1 B» & Ad. 375; Modes v. Hull, 26 L. J. 
Exck 265. 

3 Codrington v. Lloyd, 8 Ad. & EL 449 ; Smith v. Sydney, 39 
L. J. Q. B. 144. 



23G EXECUTION. 

with the party. 1 The setting aside o£ the writ 
does not prevent the party from issuing and 
executing another writ. 

A mode of executing a judgment by the "at- 
tachment of the debts" of the judgment debtor 
was first given by the Common Law Procedure 
Act, 1854, and is now adopted by the High Court. 
It is somewhat analogous to the ancient proceeding 
by " foreign attachment " in use in the Mayors 
Court of London and similar municipal Courts. 
By a foreign attachment, however, debts are at- 
tached for the purpose of compelling the defendant 
to appear and put in bail in the action ; whereas 
the attachment in the High Court only comes into 
use after judgment. 

With this view a judgment creditor may obtain 
an order that the judgment debtor be orally 
examined before an officer of the Court as to what 
debts are owing to him, and for the production by 
the debtor of books and documents. 2 A judge 
may, either before or after such oral examination, 
upon the ex parte application of the judgment 
creditor, upon affidavit stating that judgment has 
been recovered, and that it is still unsatisfied, and 
that any other person is indebted to the judgment 
debtor, and is within the jurisdiction, order that 
all debts owing or accruing from such third person 
to the judgment debtor shall be attached to 
answer the judgment debt. Such third person, or 



1 Woolley v. Clarke, 5 B. & Aid. 744; Phillips v. Biron, 1 Star. 
509. 

2 Ord. xlii. 32. 
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"garnishee," may be ordered to appear to show 
cause why he should not pay the judgment 
creditor the debt due from him to the judgment 
debtor, or so much thereof as may be sufficient to 
satisfy the judgment debt. 1 

All debts due to the debtor, in which he is bene- 
ficially interested, and for which he can sue, can 
in general be attached. Debts due to a corpora- 
tion, unless exempted by Act of Parliament, may 
be so attached. So may part of a debt. It seems 
that the proceeds of an execution may be attached 
in the sheriffs hands for a debt due from the 
execution creditor. Rent owing to the judgment 
debtor may be attached. 2 A judgment debtor who 
is an executor or administrator is within the 
garnishee clauses: and, therefore, a debt due to such 
judgment debtor, in his representative capacity, 
may be attached by a judgment creditor of the 
executor in the same right. On a joint judgment 
against several, a debt due to any one or more of 
the judgment debtors may be attached. 

As a general rule, debts or money which the 
debtor cannot sue for cannot be attached. A 
superannuation allowance granted by a resolution 
of the board of directors of the East India Com- 
pany to a retired clerk under the authority of a 
statute cannot be attached, as the same is only a 
gratuity, and the grant is not by deed. Nor can 
unliquidated damages be attached, even after 
verdict, but before judgment; nor dividends pay- 



1 Ord. xlv. l. 

2 MUckdl v. Lee, 36 L. J. Q. B. 154; L.R2Q. B. 259. 
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able under a bankruptcy; nor debts in which the 
debtor is not beneficially interested; nor money 
ordered to be paid by a rule of Court ; nor the 
property of an intestate in the hands of the ordi- 
nary. The property of a foreign ambassador or a 
foreign potentate cannot be attached. Where 
there are mutual debts between the debtor and 
the garnishee, the judgment creditor can only 
recover the balance against the garnishee. 

Service of the order for the attachment of a 
debt on the garnishee, or notice to him of the 
order given in such manner as may be directed 
binds the debt in his hands. 1 

If the garnishee does not pay into Court the 
debt due from him, or the judgment debt, and 
does not dispute the debt claimed to be due from 
him, or if he does not appear upon summons, then 
the judge may order execution to issue summarily 
to levy the amount due from the garnishee towards 
satisfaction of the judgment debt. 2 Where an 
order is made upon a garnishee to pay an accruing 
debt, execution cannot be issued against him until 
the debt is due. 

If the garnishee dispute his liability, the judge 
may order any issue necessary for determining the 
question to be tried. 3 

A third person alleged to hold a lien on the 
debt may be ordered to appear, and any necessary 
order may be made. 4 

Payment made by, or execution levied upon, the 

1 Ord. xlv. 2. 2 Ord. xlv. 3. 

1 Ord. xlv. 4. * Ord. xlv. 5, 6. 
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garnishee under any such proceeding is a valid 
discharge to him as against the judgment debtor 
to the amount paid or levied, although the pro- 
ceeding be set aside or the judgment reversed. 1 
A garnishee is not protected if he pay the debt 
to the judgment creditor before a judge's order 
has been obtained directing such payment. 2 

In each of the Divisions there is kept a debt 
attachment book, wherein entries are made of the 
attachment and proceedings thereon. Copies of 
such entries may be taken by any person s 

The costs of and incidental to the application 
for the attachment are in the discretion of the 
Court or a judge. 4 

Another form of execution analogous to the 
attachment of a debt is a " charging order." This 
order directs that any government stock, funds or 
annuities, or any stock or shares of or in a public 
company in England, whether incorporated or not, 
standing in the name of the debtor in his own 
right, or in the name of any person in trust for 
him, shall stand charged with the payment of the 
judgment debt and interest. The charge cannot 
be enforced for six calendar months after the order, 
and is relinquished by the creditor taking the 
debtor in execution on the judgment. 5 



1 OrcLxlv. 7. * Turner v. Jones, 26 L. J. Ex. 262. 

1 Ord. xlv. 8. 4 Ord. xlv. 9. 

6 1 & 2 Vict. c. 110, 88. 14, 15; 3 & 4 Vict c 82. 



240 



CHAPTER XL 

APPEAL. 

An appeal is a proceeding by which a judgment 
in the High Court of Justice is called in question 
before the Court of Appeal. It takes the place of 
error and appeal in the Courts of Common Law, 
and of appeal in Chancery, to which latter pro- 
ceedings it is very closely assimilated. 

Error was an appeal against a judgment 
grounded either on the suggestion of some fact 
affecting the validity and regularity of the action, 
as, for instance, that the unsuccessful party was an 
infant, and appeared by attorney; or on some 
error in point of law apparent on the face of the 
proceedings. When it wag grounded upon a sug- 
gestion of a fact, it was brought in that one of 
the Courts at Westminster in which the judgment 
was given. Such a proceeding was called error 
"coram vobis," or if the judgment were one of 
the Queen's Bench, " coram nobis." Error in law 
was brought from either of the three Courts at 
Westminster to a Court of Appeal. Until 1830 
errors from the Common Pleas were prosecuted in 
the Queen's Bench, and errors from the Exchequer 
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and the Queen's Bench on its original side to the 
Exchequer Chamber, but in that year it was pro- 
vided that errors from either of the three Courts 
of Common Law should be heard in the Court of 
Exchequer Chamber by judges of the other two 
Courts. 

Error was originally brought by writ sued out 
of the Court of Chancery, and directed to the per- 
son in the Court below who had the custody of the 
record; as, in the Queen's Bench and Common 
Pleas, to the Lord Chief Justice ; in the Exche- 
quer, to the Treasurer and Barons. It commanded 
the inferior Court to certify the record to the 
Court of Appeal, which was directed to examine 
it and affirm or reverse the judgment according to 
"law. By the Common Law Procedure Act, 1852, 
a writ of error was made unnecessary, and the 
proceeding to error became a step in the cause. 

The proceeding called " appeal " as distinguished 
from error in the Courts of Common Law, owed 
its origin to the Common Law Procedure Act, 1852. 
It was applicable to cases in which the Court 
of first instance granted or refused to grant a new 
trial or enter a verdict or nonsuit, such grant or 
refusal, as it did not appear on the record, not 
being a subject for error. The appeal always lay 
if the point were reserved at the trial, or if the 
rule were for misdirection, and one of the judges 
dissented. The facts raising the question were 
stated in a special case. 

In the Court of Chancery an appeal was allowed 
from the order or decree of the Master of the 
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Rolls or a Vice-Chancellor to the Lord Chancellor 
or the Lords Justices of Appeal, who .were ap- 
pointed in 1851 to assist him in his appellate 
duties. The form of. appeal was by a petition to 
the Lord Chancellor, and the appeal was looked 
upon as a rehearing. 

The Judicature Acts provide a uniform pro- 
cedure of appeal, by way of rehearing for the 
Supreme Court of Judicature. Proceedings in 
error are abolished/ and there is to be no special 
case or petition, but the appeal is brought by a 
simple notice of appeal 2 An appeal may be 
carried to the Court of Appeal upon any order or 
judgment of the High Court of Justice, not being 
a judgment or order in a criminal case. No ap- 
peal can be brought on an interlocutory order after 
the expiration of twenty-one days, or on a final 
judgment after one year, without the leave of the 
Court of Appeal. 8 An order made in an interpleader 
issue is an interlocutory order, because it rather 
arises out of the .action brought against the person 
interpleading than is a final j udgment 4 Leave to 
sign final judgment under Order XIV. has also 
been held to be an interlocutory order for the some- 
what refined reason that the order is not a final 
judgment itself but a permission to sign it. 5 The 
time for appealing begins to run in the case where 
an order is made from the drawing up or perfect- 

i Ord. lviii. 1. 

» Ord. lviii. 2. 

» Ord. lviii. 15. 

4 Mc Andrew v. Barker, 47 Tj. J. Ch. 340. 

• Standard Discount Co, v. De la Grange, 47 L. J. Q. B. 8. 
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ing the order; when the order is refused from the 
date of the refusal; when the application is partly 
granted and partly refused time for appeal against 
the refusal runs from the refusal, not the order. 1 
Four days' notice 6i appeal must be given in the 
case of an interlocutory order, and fourteen days' 
notice in the case of a judgment. 2 The notice of 
appeal must be served on all parties directly 
affected by the appeal, but the Court may adjourn 
the case for the purpose of serving other parties, 
and may amend the notice in any way. 3 If the 
party appealed against desire himself to call the 
decision in question, he need not bring a cross 
appeal, but may give notice that he intends to 
contend that the decision of the Court; below 
should be varied. 4 In the case of a final judg- 
ment, this notice must be an eight days' notice; 
in the case of an interlocutory order, two days' 
notice. 6 

The appeal is entered by the appellant produc- 
ing to the officer of the Court the order or judg- 
ment, or an office copy of it, and leaving a copy of 
the notice of appeal. 6 It is then entered in the 
list of appeals. 

An appeal may be made against Hie refusal by 
the High Court of an ex parte application, by 
moving ex parte within four days from the date of 
the refusal. 7 > 



1 Trail v. Jackson, 46 L. J. Ch. 16. 
» Ord. Wiii. 3. 8 Ord. Wiii. 4. 

4 0rd.lTiii6. » Ord. lviii. 7. 

• Ord. lviii, 8. 7 Ord. IviiL 10. 

u 2 
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So soon as the notice has expired, and the case 
is reached in the list, the appeal is heard. Two 
counsel are heard on each side, and the appellant's 
counsel has the right of reply. If the appeal be on 
a question of fact, the evidence is brought before 
the Court of Appeal on the affidavits, or the notes 
of the judge taken at the trial 1 The Court of 
Appeal may receive further evidence either by oral 
examination of witnesses in Court or by affidavit 
or deposition taken before an examiner. If the 
appeal be against an interlocutory order, or the 
facts have occurred since the decision appealed 
against, leave to produce further evidence is not 
necessary. In other cases, special grounds must 
be shown, and special leave obtained. The Court 
of Appeal has all the powers of the High Court, 
and may make any order which ought to have been 
made. They may do this without restriction, 
although the notice of appeal refer only to part of 
the decision, and although the respondent has not 
given notice of an intention to contend that the 
decision should be varied. 2 They may reverse the 
judgment of the High Court on the question of 
costs, and they may make such order as to the 
costs of appeal as they think fit; the general rule 
being that the successful party is to obtain the 
costs of appeal. No appeal, however, can be 
brought on a question of costs only, except by leave 
of the Court making the order, 3 but this rule does 



1 Ord. lviii. 11. 
. 2 Ord. lviii 4. » Jud. Act, 1873, s. 49. 
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not apply to an order directing the costs, charges, 
and expenses of a trustee to be paid, 1 or to a case 
in whigh an order is made on the terms of paying 
costs, 2 or that a solicitor pay costs personally, 3 or 
the judgment below is simply that the defendant 
pay costs. 4 

Formerly bringing error operated as a stay of 
execution on giving bail or making a deposit. 
Under the present practice, an order is required 
for an appeal to operate as a stay, and a condition 
of this order is usually that the appellant find 
security. 5 

Before the Judicature Acts the decision appealed 
against in the Courts of common law was that 
of a Court in banc, or what is now called a divi- 
sional Court, which was the judicial unit of each 
of the common law courts. Questions of law 
raised at the trial always came before the Court 
in banc before they went to the Exchequer 
Chamber. Now, however, by the Appellate 
Jurisdiction Act, 1876, it is provided that every 
action, so far as practicable, shall be disposed 
of before a single judge, 6 which is the ordinary 
practice in Chancery, but an innovation at com- 
mon law. Accordingly an appeal lies from a 
judge at Nisi Priiis directly to the Court of 



1 Jones v. Chennell, 47 L. J. Ch. 588. 

2 Metropolitan Asylums District Board v. Hill, 49 L. J. Q. B. 
74$; L.R.5 App. 682. 

3 In re Milton 53 L. J. Q. B. 65. 

4 Dicks y. Yates, 18 Oh. D. 83. 

* Old. lviii. 16. 

• 39 & 40 Vict c. 59, s. 17. 
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Appeal, unless a new trial is asked for, in which 
case a divisional Court must he moved. When, 
therefore, the judge tries a case without a jury, 
which, since the Rules of the Supreme Court, 1883, 
is a common practice even in the Queen's Bench 
Division, or is alleged to have entered the verdict 
wrongly according to the findings, the appeal lies 
to the Court of Appeal. 1 

From any order or judgment of the Court of 
Appeal an appeal lies, as formerly, from the Lord 
Chancellor and Lords Justices in Chancery cases 
and the Exchequer Chamber in common law cases, 
to the House of Lords, 2 but the proceedings in the 
Court of Appeal bring to a close the history of an 
action in the Supreme Court. 

1 Ord. xL 4. 2 App. Act, 1876, s. 8. 
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MATTERS' AND ARBITRATIONS. 

The reader is now in possession of an elementary 
view of the proceedings in an action, but the pur- 
pose of this book would hardly be complete unless 
something were said of " matters " and arbitrations. 
Some of these, such as arbitrations of matters in 
difference between parties and administration 
summonses, cover, in regard to their subject- 
matter, the same ground as actions ; others, such as 
mandamus, adopt a part of their procedure from 
actions ; so that the student, having mastered the 
proceedings in an action, has not greatly to extend 
his reading in order to find himself in possession 
of the whole procedure in civil claims. 

First, with regard to " matters," the word as now 
used is the invention of the Judicature Acts, and 
is defined as " every proceeding in the Supreme 
Court of Judicature not in an action between 
plaintiff and defendant or any criminal proceeding 
by the Crown." First of all, then, indictments 
removed into the Queen's Bench Division by 
certiorari, and criminal informations for libel, 
assault, or other misdemeanours filed in the 
Queen's Bench Division by the Attorney-General, 
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ex officio, or by a private prosecutor, with leave of 
the Court, being criminal proceedings, must be 
discarded. All that need be said about them is 
that, especially in regard to such matters as 
obtaining a special jury and moving for a new 
trial, they proceed very much in the manner in 
which actions are tried, and if the venue is on 
circuit they are tried on the Nisi Prius side, but 
the Rules of the Supreme Court, 1883, do not 
apply to them. 1 

The next class of matters which may briefly be 
referred to is the business on the Crown side of 
the Queen's Bench Division. This is included 
among " matters " in virtue of consisting of pro- 
ceedings not in an action between plaintiff and 
defendant. It is civil and not criminal business, 
that is to say, it is in aid of civil rights but it is 
Crown business, because the Crown is asked to 
lend one of its prerogative writs to the subject 
for his use. The principal of these writs are 
mandamus, by which some public body or im- 
portant official may be ordered to do what is 
required of it or him by the terms of a statute or 
otherwise ; prohibition, by which an inferior Court 
is prohibited from proceeding with a cause in 
excess of its jurisdiction ; quo warranto, by which 
the title of a person or body corporate to act 
officially under a charter or otherwise is called in 
question ; and habeas corpus, in which the right 
to the custody of a subject is disputed. 

The prerogative writ of mandamus is altogether 

1 Ord. lxviii. 1. 
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different from the mandamus or mandatory injunc- 
tion granted in an action and in aid of a purely 
private legal right. It is only granted for the 
performance of a public duty, and a section of the 
Rules of the Supreme Court, 1883, is now appro- 
priated to its practice. The application is made 
by motion for a rule nisi in the Queen's Bench 
Division. If the rule nisi is made absolute, either 
a peremptory or an ordinary mandamus issues. 
The peremptory writ only issues where the Court 
is satisfied of the applicant's right in the first 
instance. An ordinary mandamus gives rise to 
a return, which, unless it shows unconditional 
obedience to the writ, assumes the character of a 
statement of claim, and the pleadings proceed as 
in an ordinary action. If an issue of fact is raised 
the trial takes place, or if an issue of law arises 
the point is argued as in an action. If the appli- 
cant obtain judgment he is entitled to a peremptory 
mandamus. A proceeding in the nature of inter- 
pleader is possible in mandamus where the func- 
tions of the respondent are merely ministerial and 
he has no right or interest in the subject-matter. 
A mandamus may be enforced by execution like 
a judgment, 1 and as a specific act is ordinarily 
required to be done, the appropriate form of 
execution is generally attachment. 

The Rules of the Supreme Court, 1883, do not 
prescribe a procedure for certiorari, prohibition, 
quo warranto, or habeas corpus. It is, however, 
expressly provided that where pleadings are 

» Ord. liii. 5—15. 

M 3 
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ordered in prohibition, as may be under 1 Will. IV. . 
c. 21, they are to be the same as in an action; and 
the assessment of damages,, if such are claimed^, 
is to be made in the same way. 1 With regard to 
mandamus, prohibition, and quo warranto it is. 
provided that the rules as to amendment, special 
cases, affidavits, .motions, appeals, times of pro- 
ceeding, forms of notices, &c., and the general? 
rules as to non-compliance with the Rules are to 
apply. It must be borne in mind that pleadings 
seldom take place in civil proceedings on . the 
Crown side of the Queen's Bench Division, as the 
points raised are generally points of law decided 
on the argument of the rule nisi for the writ, and 
in certain cases, as orders to County Court judges 
and magistrates to hear proceedings, a summary 
rule is substituted by special Acts for a mandamus. 
The proceedings seldom go beyond the return,* 
which ordinarily shows obedience. The forms* 
provided by the Rules of the Supreme Court, 1883,. 
for mandamus, prohibition, and certiorari are given, 
as Forms 26, 27, and 28 in the Appendix, for the> 
purpose of assisting in the understanding of the 
subject. 

Another class of "matters" is that in which 
jurisdiction in a summary way has been given to 
the High Court or the Courts which it consoli- 
dated for special purposes under certain statutes. 
The Chancery Division inherits from the Court 
of Chancery the bulk of these "matters." A 
large group of them consists of the Acts for the- 
winding-up of joint-stock companies, life assur- 

1 Ord. lxviii. 3. 
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ance companies) and other associations. Another 
group includes Trustee Acts, allowing the appoint- 
ment of trustees, by the Court in cases where the 
trustees are under disability or cannot be found ; 
the Trustee Relief Acts, allowing trustees to bring 
disputed trust funds into Court to abide its 
decision ; and the Charitable Trusts Acts. There 
is also a series of Acts allowing persons under 
disability, such as ecclesiastical persons, infants,; 
tenants for life, and others, to deal with property, 
and another series allowing the proceeds of land 
taken for public purposes from persons under 
disability to be paid into Court 

This statutory jurisdiction .of the Chancery 
Division is, under the Acts conferring it, ordi- 
narily transacted by petition heard in Court The 
Rules of the Supreme Court, 1883, however, with 
a view; to -economy, allow a great portion of the 
business formerly transacted on petition to be 
heard at chambers on summons, both in actions 
and matters. Thus, where there has been a judg- 
ment or order declaring the rights of parties, or 
where the title to cash or securities in Court 
depends only on proof of identity, birth, mar- 
riage, or death, or where the cash or securities do 
not exceed £1000 in amount or nominal value, 
applications for payment out or transfer may be 
made by summons. All applications for the pay-* 
ment of dividends may be so made. Similarly, 
where the money or securities in Court do not 
exceed £1000 in amount or nominal value, appli- 
cations of all kinds may be made at chambers 
under the Legacy Duty Act and the Trustees' 
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Relief Acts, and so applications for investment, 
payment of dividends, and payment out of Court 
in respect of any amount under the Parliamentary 
Deposits Act. So applications for investment and 
payment of dividends under the Lands Clauses 
Act,1845,and Acts previous to fallowing purchase- 
money to be paid into Court ; and all applications 
under the Trustee Acts where a judgment or order 
has been given for the sale, conveyance, or transfer 
of stock or hereditaments ; and applications on 
behalf of infants under the Infants' Act, or the 
Infants' Marriage Settlement Act, may be made by 
summons ; and applications under the Copyhold 
Acts in respect of funds in Court, and applications 
against solicitors for the taxation of costs, delivery 
of deeds, &C. 1 

A large portion of the business originally trans- 
acted in an action for the administration of a trust, 
or of the estate of a dead person, is now also 
capable of being summarily disposed of in the 
form of " matters." An originating summons may 
be taken out either, by the executor, administrator, 
or trustee, or by a creditor, devisee, next of kin, 
heir at law, or cestui que trust, or persons 
claiming under any of them, to determine sum- 
marily at chambers without an action any 
question affecting their rights or interests ; to 
ascertain any class of creditors, legatees, &c. ; to 
furnish and have vouched any accounts for exe- 
cutors or administrators or trustees; to pay into 
Court any funds in their hands ; to direct the exe- 
cutors, administrators, or trustees to do or abstain 

1 Ord. lv. 1, 2. 
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from any act in the administration; for the ap- 
proval of any sale, purchase, compromise, or trans- 
action, and generally for the determination of any 
question arising in the administration or trust. 
An order for the administration of real estate, 
personal estate, or a trust, may similarly be ob- 
tained. By way of simplifying the parties, it is 
provided that where the originating summons is 
taken out by any person other than the executors, 
administrators, or trustees, the persons filling those 
characters only shall be served ; and where the 
summons is taken out by them, the persons whose 
interests are sought to be affected only, or repre- 
sentatives of them, are in general to be served, 
subject to a direction of the judge that other persons 
be served. At the hearing, directions may, if neces- 
sary, be given for the trial of any questions, and 
judgment is given as the case requires. Matters 
are assigned to a judge in the same way as actions 
and subsequent summonses relating to the same 
estate or trust are to be assigned to the same 
judge. It is provided, however, that the discretion 
of executors and trustees is not to be interfered 
with except so far as necessarily involved in such 
proceedings. 1 These matters are heard before the 
chief clerk or judge as directed by the judge, or 
according to the practice of the chambers. 

A form of originating summons is given as 
Form 29 in the Appendix. It is prepared like a 
writ by the applicant or his solicitor, sealed, and a 
copy filed. The time for attendance is left blank, 
to be filled in at the chambers of the judge. Ap- 

~~ * Ord. lv. 8, 4. 
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pearances are entered to originating summonses as 
in the case of writs. 

Another very important class of " matters " con- 
sists of arbitrations by the submission of parties. 
These come within the definition of " matters" 
because, when they come before the Supreme 
Court at all, they are "proceedings not in an 
action between plaintiff and defendant." Actions 
are frequently referred to an arbitrator, such as an 
official referee, a special referee, or a Master, but 
they do not cease to be actions or become matters. 
The Court still has control over them as actions, 
and although in many respects they closely re- 
semble arbitrations by the agreement of parties, 
yet the origin of these latter is different and they 
require special consideration. 

The basis of this class of arbitrations is agree- 
ment. At Common Law an agreement might 
be made to refer existing or future differences 
between parties by word of mouth, writing, or 
deed, subject to two qualifications, that it was 
subject to revocation and it must not oust the 
jurisdiction of the ordinary Courts. The agree- 
ment to submit to arbitration was not properly an 
agreement. It was rather a delegation to an arbi- 
trator, who was in the position of the agent of 
both parties charged to decide the matter, because 
either party might always, up to the moment 
before the award or decision was made, draw back 
or revoke the submission, which he was not 
unlikely to do if he saw the case going against him; 
If the arbitrator gave his award, the successful 
party might make the award the subject of an 
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action of debt, on the allegation that the unsuc- 
cessful party had promised to pay the amount 
found by the arbitrator* The Rule that a sub- 
mission to arbitration could not oust the jurisdic- 
tion of the Courts was due to a jealousy of private 
tribunals, and perhaps, in the days when judges 
were paid by fees, to a fear of losing revenue. Its 
effect was, that notwithstanding a person had 
agreed to refer a dispute to arbitration, he might 
the next day issue a writ and appeal to the 
ordinary Courts for a remedy. 

Both these drawbaoks to submissions to arbi- 
tration are now removed by a series of Acts of 
Parliament, which also give important powers to 
arbitrators for the purpose of improving this form 
of tribunal. These statutes are based on the 
practice, which is known to have been in use at 
least as long ago as the reign of Charles II., of 
referring actions to arbitration by rule of Court. 
An action of account or other action, before it came 
to trial, was frequently referred to arbitration by a 
rule of Court, just as such actions may now be re- 
ferred. The statutes advanced upon this practice 
by allowing a rule of Court to be granted, without 
an action being brought, when there was an 
agreement to refer a dispute, so as to make such 
submission a rule of Court. This is what is meant 
by making a submission a rule of Court the action 
in which the rule is made being dispensed with or 
imaginary. By an Act passed in 1697, it is pro* 
vided that merchants and traders and others de- 
siring to end any controversy by arbitration may 
agree in writing that the submission of their suit 
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to the award or umpirage of any person or persons 
may be made a rule of Court, which agreement, on 
filing an affidavit thereof, may be "entered of 
record *' in the Court, and thereupon a rule shall be 
made by the Court that the parties shall be finally 
concluded by the arbitration ; and in case of dis- 
obedience to such arbitration, the parties shall be 
subject to all the penalties of contemning a rule 
of Court. 1 These penalties were in those days 
imprisonment, and now a rule or order of Court 
may be enforced by execution in the same way as 
a judgment. 2 A submission to arbitration which 
could practically be enforced was therefore one in 
which it was agreed that the submission should be 
a rule of Court under this statute, and now, by 
the Common Law Procedure Act, 1854, it is pro- 
Tided that every agreement or submission to 
arbitration may be made a rule of Court, unless 
there are words showing a contrary intention. 
The rule of Court is not actually applied for until 
necessary; but as the rule may be obtained at any 
time after the agreement, and either before or 
after the award is made, the parties to the arbi- 
tration can obtain the rule whenever it is required 
to enforce or set aside the award. The Act of 
William III. required any motion made to set aside 
an award to be made before the last day of the next 
Term after it was published, and now that Terms 
are abolished the application must be made before 
the last day of the next sittings. 8 

The Act of William III. only partially removed 

1 9 Will. III. c. 15. a Ord. xlii. 24. 

3 Ord. lxiv. U. 
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the inconveniences of the common law rule thai 
a submission can be revoked at any time before 
the award. If it were revoked after the sub- 
mission was made a rule of Court, the revocation 
was looked upon as a contempt of Court, but the 
parties could always revoke up to that time. By 
an Act of William IV., it was further provided 
that submissions containing an agreement that 
they may be made a rule of Court shall not be 
revocable without the leave of the Ccurt By the 
same Act power was given to the Court to order 
witnesses to attend to give evidence, or to produce 
documents before arbitrators, and arbitrators were 
empowered to administer oaths. 1 A remnant of 
the old jealousy of the common law still remains, 
and unless there is an express agreement to make 
the submission a rule of Court the Act of William 
IV. does not apply, and the submission may be 
revoked. 2 

Further improvements were made in the practice 
before arbitrators by the Common Law Pro- 
cedure Act, 1852. Arbitrators were empowered 
to give their award in the form of a special case 
for the opinion of the Court. A very important 
addition was made to the advantages of agreeing 
to refer disputes, present or future, in a way 
which finally put an end to the rule that the 
jurisdiction of the Courts could not be ousted. It 
was provided that whenever the parties to an 
instrument in writing agreed that any existing or 

1 8 & 4 Will. IV. c. 42, 88. 89—41. 

3 Be Route <* Meier, h. R. 6 C. P. 212 ; Fraser v. Ekrtm- 
perger, 53 L. J. Q. B. 73. 
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future differences should be referred to arbitration, 
and any of them, or persons claiming under them, 
should commence an action in respect to the 
matters agreed to be referred to stay the action, on 
being satisfied that there is no good reason why, 
the matter should not be tried by arbitration. If 
the parties do not concur in choosing an arbitrator,, 
or if the single arbitrator appointed refuse to act or. 
die, or if two arbitrators are allowed by the sub- 
mission to appoint an umpire, and cannot agree, 
upon an umpire, or if such umpire refuse to act, or 
die, in all such cases of deadlock one party may serve 
the other with notice to appoint an arbitrator or 
umpire, and if within seven clear days none is 
appointed, a judge may appoint one. When the 
reference is to two>arbitrators, one to be appointed 
by each party, and one party fail to appoint, the 
arbitrator appointed by the other party may pro- 
ceed. Two arbitrators may always appoint an 
umpire, unless a contrary intention is shown in 
the submission. Arbitrators are ordinarily to 
make their awards within three months after 
appointment or being called upon to act, but 
the time may be enlarged by consent, or it may 
be enlarged by a judge generally for a month. 
An umpire may make the award if the arbitrators 
fail to do so within the time limited. There is a 
special section providing that where an award . 
directs that the possession of land shall be de- 
livered, it may be enforced like a judgment in 
ejectment. 1 

» C. L. P. Act, 1854, as. 6, 11—17. 
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I. Forms in an Action of Fraud/ 
II. Specially ibdorskd Writ and Judgment by default 
in a District Registry. 

III. Pleadings in an Administration Action. 

IV. Pleadings in a Probate Action. 

V. Warrant and Pleadings in an Admiralty Action 

in rem. 
VL Forms in "Matters." 



I. 
FORMS IN AN ACTION OF FRAUD. 

Form 1. 

Writ of Summons. 

1883. B. No. 233. 
In the High Court of Justice. 
Queen's Bench Division. 

Between A.B, Plaintiff, 
and 
CD. Defendant 
Victoria, by the grace of God of the United Kingdom 
of GreatBritain and Ireland, Queen, Defender of the 
Faith. 

To CD. of TJ.V. Street, in the county of Middlesex. 
We command you, That within eight days after the ser- 
vice of this writ on you, inclusive of the day of such 
service, you do cause an appearance to be entered for you 

* These forms are chosen from the Appendices to the Rules 
of the Supreme Court, 1883, as samples of the documentary pro* 
ceedings in an action. They are filled up and arranged in groups^ 
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• 

in the Queen's Bench Division of Our High Court of Jus- 
tice in an action at the suit of A.B. ; and take notice, that 
in default of your so doing the plaintiff may proceed 
therein, and judgment may be given in your absence. 
Witness, Roundell Earl of Selborne, Lord High Chancellor 
of Great Britain, the 1st day of December, one thousand 
eight hundred and eighty-three. 

Memorandum to be subscribed on the writ. 

N.B. — This writ is to be served within twelve calendar 
months from the date thereof, or if renewed within 
six calendar months from the date of the last renewal, 
including the day of such date, and not afterwards. 

The defendant may appear hereto by entering an appear- 
ance either personally or by solicitor at the Central 
Office, Royal Courts of Justice, London. 

Indorsements to be made on the writ before issue thereof. 

The plaintiff's claim is for damages for fraudulent mis- 
representation on the sale of a business. 

This writ was issued by E.F., of 14, K. B. W., Temple, 
London, solicitor for the said plaintiff, who resides at 20, 
K. Street, London, N. 

Indorsement made on the writ after service. 

This writ was served by X.F. on CD., the defendant, on 
Tuesday, the 3rd day of December, 1883. 

(Signed) IF, 

Of P.Q. Street 



Form 2. 

Memorandum of Appearance. 

1883. B. No. 233. 
High Court of Justice. 

Queen's Bench Division. 

A.B. v. CD. 

Enter an appearance for CD. in this action. 
Dated this 10th day of December, 1883. 

Solicitor for the defendant, 
Of 99, O S., Lincoln's Inn. 

The said defendant requires a statement of claim to be 
filed and delivered. 
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Form 3. 

188a B. No. 233. 
In the High Court of Justice. 
Queen's Bench Division. 

Writ issued 1st December, 1883. 

Between A.B. Plaintiff, 

and 
CD. Defendant 

Statement of Claim. 

The plaintiff has suffered damage from the defendant 
inducing the plaintiff to buy the lease, fixtures, fittings, 
goodwill, and stock-in-trade of a baker's shop and business 
by fraudulently representing the same as an increasing 
business, and doing twelve sacks a week, whereas in fact it 
was a declining business, and for a long time before it had 
never been a business of more than eight sacks a week to 
the defendant's knowledge. 

Particulars of special damage. — .£500 purchase-money 
paid by plaintiff to defendant, with interest ; £75 loss of 
bargain, time, &c. 

The plaintiff claims £600 damages. 

(Signed) L.M. y 

Barri8ter-at-Law. 



Form 4. 



1883. B. No. 23a 



In the High Court of Justice. 
Queen's Bench Division. 

Between A.B. Plaintiff, 
and 
CD. Defendant 

Statement of Defence. 

1. The defendant denies that he represented that the 
business was an increasing business and doing twelve sacks 
a week, or made either representation. 

2. He denies that the business was in fact a declining 
business and doing eight sacks. 

3. The defendant denies that the plaintiff was induced 
to buy the said business by any representation of the de- 
fendant's. 

4. The defendant admits the receipt of £500 purchase- 
money, and denies the damage alleged. 
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Form 5. 

1883. B. No. 233. 
In the High Court of Justice. 
Queen's Bench Division. • 

Between A.B. Plaintiff, 

and 
CD. Defendant. 
Reply. 

The plaintiff joins issue upon the defendant's statement 
of defence. 



Form 6. 

Notice of Trial. 

In the High Court of Justice. 1883. B. No. 233. 

Queen's Bench Division. 

A.B. v. CD. 

Take notice of trial of this action by a Judge and a 
special jury in Middlesex, for the 1st day of March next 

E.F., plaintiff's solicitor. 
Dated 15th January, 1884. 
To Z., defendant's solicitor. 



Form 7. 

Notice to produce Document*. 

In the High Court of Justice. 1883. B. No. 233. 

Queen's Bench Division. 

A.B. v. CD. 
Take notice that you are hereby required to produce and 
show to the Court and jury on the trial of this action all 
books, papers, letters, copies of letters, and all writings, 
and other documents in your custody, possession, or power, 
containing any entry, memorandum, or^minute relating to 
the matters in question in the action, and particularly the 
books relating to the defendant's business as a baker in 
C. L. Street, and all letters written by the plaintiff to the 
defendant, also all letters written by the plaintiff's solicitor 
to the defendant's solicitor, and the notices to admit and 
produce in this action. 

JOujP., 

Plaintiff's solicitor. 
Dated 18th January, 1884 
To £, defendant 8 solicitor or agent. 
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Form 8. 

Notice to admit documents.* 

1883. B. No. 233. 
In the High Court of Justice. 
Queen's Bench Division. 

AJB. v. CD. 

Take notice that the plaintiff in this cause proposes to 
adduce in evidence the several documents hereunder speci- 
fied, and that the same may be inspected by the defendant, 
his solicitor or agent, at my office, at 14, K. B. W., Temple, 
London, on 21st January next, between the hours of eleven 
and two; and the defendant is hereby required, within 
forty-eight hours from the last-mentioned hour, to admit 
that such of the said documents as are specified to be 
originals were respectively written, signed, or executed, as 
they purport respectively to have been ; that such as are 
specified as copies are true copies ; and such documents as 
are stated to nave been served, sent, or delivered, were so 
served, sent, or delivered respectively; saving all just 
exceptions to the admissibility of all such documents as 
evidence in this cause. 

E.F., solicitor for plaintiff. 

Dated 18th January, 1884. 
To £., solicitor for defendant 

Originals. 



Description of Documents. 


Dates. 


Letter — Defendant to Plaintiff 

Letter — Defendant'sSolicitor to Plaintiff's 

OOIlCTvQT • • • ... ••• ••• ••• ••• ••• 


24 March, 1888. 
1 May, 1883. 



* The notices to produce and to admit documents will in most 
eases be also given mutatis mutandis by the defendant to the 
plaintiff. 
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Copies. 



Description of 
Documents. 


Date. 


Original or Duplicate served, sent, 

or delivered, when, how, and 

by whom. 


Letter — 

Plaintiff to De- 
fendant 


26 March 
1883. 


Sent by General Post 
26 March, 1883. 



Form 9. 

Certificate of Officer after Trial with a Jury. 

1883. B. No. 23a 
In the High Court of Justice. 
Queen's Bench Division. 

Between A.B. Plaintiff, 
and 
CD. Defendant. 
I certify that this action was tried before the Honourable 
Mr. Justice P. Q., and e special jury of the county of 
Middlesex, on the 12th and 13th days of February, 1883. 
The jury found for the plaintiff with £400 damages. 
The Judge directed that judgment should be entered for 
the plaintiff for £400 with costs of suit. 

R.F.j Associate. 
13th February, 1884. 



Form 10. 
Judgment. 



1883. B. No. 233. 



15th February, 1883. 
In the High Court of Justice. 
Queen's Bench Division. 

Between A.B. Plaintiff, 
and 
CD. Defendant. 
The action having on the 12th and 13th of February, 1883, 
been tried before the Honourable Mr. Justice P. Q. and a 
special jury of the county of Middlesex, and the jury having 
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found for the plaintiff with £400 damages, and the said 
Mr. Justice P. Q. having ordered that judgment be entered 
for the plaintiff for £400 and costs of suit. Therefore it is 
adjudged that the plaintiff recover against the defendant 
£400 and £50 for his costs of suit. 



Form 11. 

Prcecipefor Fieri Facias. 

1883. B. No. 233. 
In the High Court of Justice. 
Queen's Bench Division. 

Between A.B. Plaintiff, 

and 
CD. Defendant. 
Seal a writ of fieri facias directed to the sheriff of 
Middlesex to levy against C.D. y of 8, U. V. Street, the sum 
of £400 and interest thereon at the rate of £4 per centum 
per annum from the 15th day of February, and £43 6s. 8d. 
costs. 
Judgment dated 15th day of February, 1883. 
Taxing master's certificate dated 16th day of February, 
1883. 

X.Y., solicitor for plaintiff. 



Fork. 12. 

Writ of Fieri Facia*. 

1883. B. No. 233. 
In the High Court of Justice. 
Queen's Bench Division. 

Between A.B. Plaintiff, 

and 
CD. Defendant. 
Victoria, by the grace of God, of the United Kingdom 
of Great Britain and Ireland, Queen, Defender of the 
Faith. 

To the Sheriff of Middlesex greeting. 
We command you that of the goods and chattels of CD. 
in your bailiwick you cause to be made the sum of £400, 
and also interest thereon at the rate of £4 per centum per 
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annum from the 15th day of February, which said sum of 
money and interest were lately before us in our High 
Court of Justice in a certain action wherein A.B, is plaintiff 
and CD. is defendant by a judgment of our said Court, 
bearing date the 15th day of February, adjudged to be paid 
by the said CD. to A.B., together with certain costs in the 
said judgment mentioned, and which costs have been taxed 
and allowed by one of the taxing masters of our said Court 
at the sum of £43 6*. 8c{., as appears by the certificate of 
the said taxing master, dated the 16th day of February. 
And that of the goods and chattels of the said CD. in your 
bailiwick you further cause to be made the said sum of 
£43 6s. Sd. together with interest thereon at the rate of £4 
per centum per annum from the 16th day of February, and 
that you have that money and interest before us in our 
said Court immediately after the execution hereof to be 
paid to the said A.B. in pursuance of the said judgment. 
And in what manner you shall have executed this our 
writ make appear to us in our said Court immediately after 
the execution thereof. And have there then this writ. 

Witness, Roimdell Earl of Selborne, Lord High Chan- 
cellor of Great Britain, this 26th day of February, one 
thousand eight hundred and eighty-four. 
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SPECIALLY INDORSED WRIT AND JUDGMENT 
BY DEFAULT IN A DISTRICT REGISTRY. 



Form Id. 

Writ of Summons with Statement of Glavm endorsed. 

1884. F. No. 102. 
In the High Court of Justice. 

Queen's Bench Division. 
Southampton District Registry. 

Between E.F. Plaintiff, 

and 
G.H. Defendant 

Victoria, by the grace of God, of the United Kingdom of 
Great Britain and Ireland, Queen, Defender of the 
Faith. 

To G.H. of B. in the county of Northampton. 

We command you, That within eight days after the 
service of this writ on you, inclusive of the day of such 
service, you do cause an appearance to be entered for you 
in the Queen's Bench Division of Our High Court of Justice 
in an action at the suit of E.F.; and take notice, that in 
default of your so doing the plaintiff may proceed therein, 
and judgment may be given in your absence. Witness, 
Roundel!, Earl of Selborne, Lord High Chancellor of Great 
Britain, the 1st day of February, one thousand eight 
hundred and eighty -four. 

N.B. — This writ is to be served within twelve calendar 
months from the date thereof, or, if renewed within six 
calendar months, from the date of the last renewal, 
including the day of such date, and not afterwards. 

n 2 
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A defendant who resides or carries on business within 
the above-named district must enter appearance at the 
office of the Registrar of that District, 25, "W. Street, 
Southampton. 

A defendant who neither resides nor carries on business 
within the said district may enter appearance .either at 
the office of the said Registrar, or at the Central Office, 
Royal Courts of Justice, London. 

Statement of Claim. 

The plaintiff's claim is 641. 15$. for the price of goods 
sold, and 12. 8s. 4d. costs. 
The following are the particulars : — 

1876— 31st Dec. £ s. d. 

Balance of account for butcher's meat to this 

date 35 10 

1877 — 1st January to 31st March. 
Butcher's meat supplied . . . . . 74 5 

109 15 
1877— 1st Feb., paid . . . . 45 

Balance due . . . . . . .£64 15 

(Signed) S.T. 

Place of trial, Hampshire. 

If the amount claimed be paid to the plaintiff or his 
solicitor within four days from the service hereof, further 
proceedings will be stayed. 

The writ was issued by S.T., of 7, K. Street, North- 
ampton, solicitor for the said plaintiff, who resides at 21, 
L. M. Street, Southampton. 

Indorsement made on the writ after service. 

This writ was served by A.W. on G.B. the defendant on 
Monday, the 3rd day of February, 1884. 

(Signed) A.W. 
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I Form 14. 

Judgment by Default of Appearance, 

1884. F. No. 102. 
In the High Court of Justice. 
Exchequer Division. 

Between E.F. Plaintiff, 

and 
G.H. Defendant. 



28th February, 1884. 

idant not naving aprw 
mons herein, it is this day adjudged that the plaintiff 



The defendant not having appeared to the writ of sum- 



recover against the said defendant 64?. 15s., and costs to be 
taxed. 
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Form 18. 

Judgment at Trial by Judge without a Jury. 

1884. B. No. 33. 
In the High Court of Justice, 
Chancery Division. 

Pearson, J, 

7th day of March, 1884. 

In the matter of the estate of A.B., deceased. 

Between E.F. Plaintiff, 

and 
G.H. Defendant. 

This action coming on for trial the 1st day of March, 
"before the Hon. Mr. Justice Pearson, in the presence of 
counsel for the plaintiff and the defendant, upon hearing 
the answer of the defendant E.F. to interrogatories, the 
admission in writing, dated 5th of February, and signed by 
Mr. H.Y., the solicitor for the plaintiff, and by Mr. P.Q., 
the solicitor for the defendant, the affidavits of E.F., R.S., 
and T.U., filed the 5th day of February, the affidavit of 
G.H., O.V. and O.P., filed the 5th day of February, the evi- 
dence of K.L. and M.N., taken on tneir oral examination 
at the trial, and an exhibit marked X., being an indenture 
dated, &c, and made between, &c, and what was alleged by 
counsel on both sides : This Court doth declare, &c. 

And this Court doth order and adjudge, &c. 
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IV. 
PLEADINGS IN A PROBATE ACTION. 



Form 19. 

1883. B. No. 99. 
In the High Court of Justice. 
Probate, Divorce and Admiralty Division. 

Writ issued, 12th March, 1883. 

Between A. B. Plaintiff, 

and 
KF. Defendant. 

Statement of Claim. 

The plaintiff is the executor appointed under the will of 
C. T., late of Bicester, in the county of Oxford, gentleman, 
deceased, who died on the 20th of January, 1883, at Bicester, 
the said will bearing date the 1st day of October, 1874, and 
a codicil thereto the 1st of January, 1875. 

The plaintiff claims : 
That the Court shall decree probate of the said will and 

codicil in solemn form of law. 

(Signed) G.H., barrister-at-law. 

Delivered 



n 3 



274* APPENDIX OF SELECTED FORMS. 

Form 20. 

1883. B. No. 99. 
In the High Court of Justice. 
Probate, Divorce and Admiralty Division. 

Between A,B, Plaintiff, 

and 
CD. Defendant 

Defence, 

The defendant says as follows : 

1. The said will and codicil of the deceased were not 
duly executed according to the provisions of the statute 

. 1 Vict. c. 2«. 

2. The deceased at the time the said will and codicil 
respectively purport to have been executed was not of 
sound mind, memory, and understanding. 

3. The execution of the said will and codicil was ob- 
tained by the undue influence of the plaintiff [and others 
acting with him, whose names are at present unknown to 
the defendant]. 

4. The execution of the said will and codicil was ob- 
tained by the fraud of the plaintiff, such fraud, so far as is 
within the defendant's present knowledge, being [state the 
nature of the fraud], 

5. The deceased at the time of the execution of the said 
will and codicil did not know and approve of the contents 
thereof, or of the contents of the residuary clause in the said 
will [as the case may be\ 

6. The deceased made his true last will, dated the 1st 
day of January, 1873, and in the said will appointed the 
defendant sole executor thereof! [Propound this will as in 
paragraphs 2 and 3 of claim,] 

The defendant claims ; 

1. That the Court will pronounce against the said will and 
codicil propounded by the plaintiff : 

2. That the Court will decree probate of the said will of 
the said deceased, dated the 1st of January, 1873, in 
solemn form of law. 

(Signed) RA., barrister-at-law. 

Delivered 
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Form 21. 

1883. B. No. 99. 
In the High Court of Justice. 

Probate, Divorce and Admiralty Division. 

Between A.B. Plaintiff, 
and 
CD. Defendant. 

Reply, 

1. The plaintiff joins issue upon the statement of defence 
of the defendant, as contained^ in the first, second, third, 
fourth and fifth paragraphs thereot 

2. The plaintiff says that the said will of the said 
deceased, dated tne 1st of January, 1873, was duly revoked 
by the will of the said 1st of October, 1874, propounded by 
the plaintiff in his statement of claim. 
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V. 

WARRANT AND PLEADINGS IN AN ADMIRALTY 

ACTION IN REM. 



Form 22. 

Warrant of Arrest. 

1883. B. No. 88. 
In the High Court of Justice. 

Probate, Divorce and Admiralty Division. 

Between A.B. and C.D., Plaintiffs, 

and 
The Owners of the " American.'* 

Victoria, by the grace of God, of the United Kingdom 
of Great Britain and Ireland, Queen, Defender of the 
Faith. 
To the Marshal of the Probate, Divorce and Admiralty 

Division of our High Court of Justice, and to all and 

singular his substitutes. 

We hereby command you to arrest the ship or vessel, 
" American," of the port of Liverpool, and the cargo laden 
therein, and to keep the same under safe arrest until 
you shall receive further orders from Us. "Witness Roundell 
Earl of Selborne, Lord High Chancellor of Great Britain, 
this 7th day of May, 1883. 
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Form 23. 

1883. B. No. 88. 
In the High Court of Justice. 

Probate, Divorce and Admiralty Division. 

Writ issued 7th May, 1883. 

THE "AMERICAN/' 

Between A.B. and CD., Plaintiffs, 

and 
E.F. and G.H. Defendants. 

Statement of Claim. 

The plaintiffs have suffered damage from the loss of the 
brigantme " Katie " on a voyage from Dublin to St. John's, 
caused by the defendants or their servants negligently navi- 
gating the " American." The following are the particulars 
of the negligence : — 

1. The " American " improperly neglected to keep 
clear of the "Katie." 

2. The " American" improperly attempted to pass ahead 
of the " Katie." 

3. The "American" improperly neglected to ease her 
engines, and improperly neglected to stop and reverse her 
engines in due time. 

The plaintiffs claim : — 

1. That it may be declared that the plaintiffs are 

entitled to the damage proceeded for : 

2. That the bail given by the defendants be con- 

demned in such damage, and in costs : 

3. That the accounts and vouchers relating to such 

damage be referred to the Registrar assisted by 
merchants to report the amount thereof. 
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Form 27. 

Prohibition. 

In the High Court of Justice. 
Queen's Bench Division. 

Victoria, by the grace of God, &c, to R.J., Esq., the 
judge of the County Court holden at X.Y., and to 
P.Q. [name of plaintiff] of L. y greeting. 

Whereas we have been -given to understand that you the 
said P.Q. have entered a plaint against CD. in the said 
Court, and that the said Court has no jurisdiction in the 
said cause or to hear and determine the said plaint by 
reason that the said plaint is for a slander. 

We therefore hereby prohibit you from further proceed- 
ing in the^said action in the said Court. 

Witness, &c. 

This writ was issued by, &c. 



Form 28. 

Certiorari (General). 

In the High Court of Justice. 
Queen's Bench Division. 

Victoria, by the grace of God, &c., to the , 

greeting. 

We, willing for certain causes to be certified of 
command you that you send to us in our High Court of 
Justice on the da}* of , the 

aforesaid, with all things touching the same, as fully and 
entirely as they remain in , together with this 

writ, that we may further cause to be done thereupon what 
of right we shall see fit to be done. 

Witness, &c 

This writ was issued by, &c. 
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Form 29. 

Originating Summons, 

In the High Court of Justice. 
Chancery Division. 

Mr. Justice Pearson. 

In the matter of the estate of A.B., deceased. 

Between CD., Plaintiff, 
and 
E.F., Defendant. 

Let E.F., the executor of the said A.B., attend at the 
Chambers of Mr. Justice Pearson at the Royal Courts of 
Justice at the time specified in the margin [or, at the foot] 
hereof, upon the application of CD., of Peterborough, Esq., 
who claims to be a creditor upon the estate of the above- 
named A.B. , for an order for the administration of the 
real and personal estate of the said A.B. 

Dated the day of , 18 . 

(Seal.) 

This summons was taken out by B.V., of New Square, 
Lincoln's Inn, solicitors for the above-named CD. 

The following note to be added to the original summons, and 
when the time is altered by indorsement the indorsement to be 
referred to as below : — 

Notb. — If you do not attend either in person or by your 
solicitor at the time and place above mentionea [or at 
the place above mentionea at the time mentioned in 
the indorsement hereonl such order will be made and 
proceedings taken as the judge may think just and 
expedient. 
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ABATEMENT, 
plea in, 76 
abolitiun of pleas, 76 
of action, none, if right survive, 138 

ACCOUNT, 

action of, 85 

indorsement for, 58 

summary order for, 58 

taking of, assigned to Chancery Division, 54 

ACTION, 

definition of, 1 

forms of, at common law, 27 
real, 29 
mixed, 30 
personal, 31 
ex delicto, 31 
ex contractu, 33 
of mandamus, 35 
Chancery, 36 
Probate, 38 
Admiralty, 88 

by and against an infant, 43 
by and against a married woman, 46 
by and against a lunatic, 46 
joinder of, 46 
notice of, 47 
consolidation of, 128 
. to be assigned to Chancery Division, 54 
to be assigned to other Divisions, 55 

ADDRESS FOR SERVICE, 
on writ, 52 
on memorandum of appearance, 64 

ADJOURNMENT, 
of trial, 161 
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ADMINISTRATION ACTION, 
nature of, 36 
assigned to Chancery Division, 54 

ADMIRALTY ACTION IN REM, 
affidavit before warrant in, 62 
service of summons and warrant in, 63 
intervention in, 66 
to be assigned to Probate, &c, Division, 55 

ADMIRALTY, COURT OF, 

consolidated in Supreme Court, 2 
origin and jurisdiction of, 11 
actions derived from, 38 

ADMISSION, 

of documents, 153 
of facts, 154 

AFFIDAVIT, 

definition of, 94 
evidence by, 93 

consent to take evidence by, 93 
title of, 94 

description of deponent in, 94 
• contents of, 94 
jurat of, 95 

before whom sworn, 95, 96 
filing, by plaintiff, 97 
filing, by defendant, 97 
in reply, 97 

cross-examining on, 97 
in interlocutory matters, 94, 98 
of documents, 112 
in answer to interrogatories, 111 

AMENDMENT, 

of parties, 42 
of pleadings, 88 
at trial, 161 

ANNUITY, 

action of, 35 

APPEAL, 

court of, 15 

from master, Ac., to judge, 107 

from judge to Divisional Court, 107, 108 

to Court of Appeal, 240 

takes place of error and appeal, 240 

in former Courts of Common Law, 241 
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APPEAL — continued. 
in Chancery, 241 
under Judicature Acts, 242 
in what cases allowed, 242 
time for appeal, 242 
notice of appeal, 243 
cross appeal, 243 
entry of, 243 

on ex parte application, 243 
hearing of, 244 
evidence on, 244 
costs of, 244 

APPEARANCE, 

meaning of, 63 

how entered, 63 

memorandum of, 63 

form of memorandum of, 260 

by landlord in ejectment, 64 

time for, 66 

by person not named in writ, 66 

ARBITRATION, 

remitting actions to, 117 

referring actions to, at trial, 165 

by agreement, 254 

history of arbitrations by agreement, 254, 255, 257 

making rule of Court, 255 

revoking, 254 

mode of holding, 257, 258 

ARRAY, 

challenging, 157 

ARREST, 

of absconding defendants, 123 

ARREST OF JUDGMENT, 

motion in, 176 

ASSESSORS, 
trial with, 143 

ARTICLED CLERKS, 

service as, for admission as solicitor, 24 

ASSIZES, 

origin of name, 150, 151 
trial at the, 149 

ASSUMPSIT, 
action of, 34 

ATTACHMENT, 
writ of, 206 
of debts, 236 
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ATTAINT, 

writ of, 178, 179 

ATTORNEY, 

now called solicitor, 23 
See Solicitor. 

AUDITA QUERELA, 
disused, 90 

AULA REGIS, 
origin of, 2 
jurisdiction of, 3 
disintegration of, 4, 5, 6 
compared with Supreme Court, 12 

BAIL, 

holding defendant to, 122 

only in case of absconding defendant, 123 

BANKING COMPANIES, 

suing and sued by public officer?, 42, 43 

BANKRUPTCY, 

Court of, 12 

consolidated in Supreme Court, 2 

adding parties on, 138 

executing on goods of bankrupt, 224 

writ of execution, act of, 223 

judge, jurisdiction under Debtors Act, 203 

BAR, 

plea in, 76 

BARRISTERS, 

officers of Supreme Court, 22, 23 

BEGIN, 

right to, 159 

BILL OF EXCEPTIONS, 
former practice, as to, 162 
abolished, 163 

BILLS OF EXCHANGE ACT, 
proceedings under, 193 
abolished, 194 

BISHOP, 

writs directed to, 202 

BRIEF, 

preparation of, 152 

BOTTOMRY ACTION, 
nature of, 38 
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CANCELLATION OF DOCUMENTS, 
action for, 37 
assigned to Chancery Division, 54 

CAPIAS AD SATISFACIENDUM, 
form of writ of, 203 
when employed, 203 
diminished importance of, 203 

CASE, 

action on the, 28 

special case, at the trial, 166 

special case, without pleadings, 199 

CERTIFICATE, 

of judge for costs, 168, 170 
for- costs of special jury, 146 
of associate, 167 
form of associate's, 264 

CHALLENGE OF JURORS, 
at the trial, 157 

CHANCERY, COURT OF, 

consolidated in Supreme Court, 2 

origin of, 8 

judges of, 9, 10, 15 

interferences with Common Law Courts, 10, 11 

actions derived from, 36 

CHANCERY DIVISION, 

section of High Court, 18 
actions exclusively assigned to. 54 
interlocutory orders in, 139 

CHARGING ORDER, 
how obtained, 239 

CHATTELS, 

writ of delivery of, 205 

CHIEF CLERKS, 
duties of, 22 
proceedings before, 106 

COGNOVIT, 

judgment under, 190 
witnessed by solicitor, 191 
filed, 192 

COLLISION, 

pleadings in action for, 276 
preliminary act in action for, 90 
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COMMISSION, 

evidence on, 100, 101 

COMMISSIONERS FOR OATHS, 
officers of Supreme Court, 22 

COMMITTAL, 

order for, when obtained, 206 

COMMON PLEAS, COURT OF, 

branch of Aula Regis, 4 

stationed at Westminster, 4 

exclusive jurisdiction of, in real actions, 55 

COMMON PLEAS DIVISION, 
section of High Court, 18 
actions assigned to, 55 

CONCURRENT WRITS, 

of summons, 61 
of execution, 211 

CONFESSION, 
of defence, 85 
and avoidance, 76 

CONSOLIDATING ACTIONS, 
order for, 128 

CONSTABLE, 

action against, 48 

CONTRACT, 
actions of, 33 

CORPORATIONS, 

how made parties, 42 
service of writ on, 62 
interrogating officer of, 112 

COSTS, 

at common law, 168 

by statute, 168 

under Judicature Acts, 168 

under County Court Acts, 168, 169 

for damages under 40*., 170 

under Statute of James I., 170 

taxation of, 171 

of appeal, 244 

COUNTERCLAIM, 

defendant may set up, 84 
extended area of, 84 
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COUNTER CLAIM— continued. 

against parties other than plaintiffs, 84 

exclusion of, 85 

balance adjudged to defendant on, 84 

COUNTS, 

meaning and use of, 73 
no longer used, 74 

COUNTY COURTS, 

remitting actions to, 115 

actions of contract, 115, 116 

actions of contract after issue joined, 116 

actions of tort, 116 

equity actions, 116, 117 

certi6cate for costs under acts relating to, 168, 169 

COURT OF APPEAL, 

permanent Division of Supreme Court, 14, 15 
Judges of, 16 

COVENANT, 
action of, 34 

CURIA REGIS, 

otherwise Aula Regis, 2 

CUSTODY OF PROPERTY, 
order for, 134 

DAMAGE, 

action in rem of, 38 

forms of pleading in action of, 276 

DAMAGES, 

writ of inquiry to ascertain, 188 

other modes of ascertaining may be ordered, 188 

DEATH OF PARTY, 

order to substitute on, 138 

DEBT, 

action of, 84 

indorsements in action of, 56, 57 

DEBTORS' ACT, 1869, 

holding to bail under, 122, 123 

DECLARATION, 

under old pleading, 72 

DEFAULT OF APPEARANCE, 

judgment by, 187 
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DEFAULT OF PLEADING, 
judgment by, 187 

DELIVERY, 
writ of, 205 

DEMURRER, 

originally, oral, 69 
under previous system, 86 
abolition of, 87 

DETINUE, 
action of, 32 

DISCHARGING JURY, 
at the trial, 165 

DISCONTINUANCE, 
without leave, 88, 89 
by order, 88, 89 

DISCOVERY, 
of facts, 110 
of documents, 112 

DISSOLUTION OF PARTNERSHIP, 
action for, 87 
assigned to Chancery Division, 54 

DISTRICT REGISTRIES, 
institution of, 20 
writs issued from, 58 
appearance in, 65 
proceeding in, 65 
removing actions from, 131 
removing actions to, 132 

DISTRINGAS NUPER VICECOMITEM, 
writ of, 202 

DIVISIONS, 

of Supreme Court, 14 
of High Court, 18 

DIVISIONAL COURTS, 
of High Court, 19 

DIVORCE ACT, 

position of wife under, 45 

DIVORCE COUftP, 

consolidated in Supreme Court, 12 

creation of, 12 

business of, not by action, 12 
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DOCUMENTS, 

discovery of, 112 
affidavit of, 112 
inspection of, 113 
stamping at trial, 162 

DOWER, 

writ of right of, 30 
unde nihil habet, 30 

EJECTMENT, 
origin of, 30 
now ordinary action, 30 
See Recovery of Land. 

ELEGIT, 

writ of, 204 

mode of executing, 228 

abolished as to goods, 229 

ENTRY OP JUDGMENT, 
how effected, 185 

^EQUITY, 

origin of, 8, 9, 10 

administered in Supreme Court, 12, 13, 14 
actions derived from, 36 

ERROR, 

in what cases, 240 

how brought, 241 

to what Court, 240, 241 

abolished, and appeal substituted, 242 

ESCAPE, 

action against Sheriff for, 203 

EVIDENCE, 

in general oral, 93 

by affidavit, 93 

on interlocutory matters, 93 

on commission, 100 

on appeal, 244 

EXCESSIVE DAMAGES, 

new trial on the ground of, 181, 182 

EXCHEQUER, COURT OP, 

consolidated in Supreme Court, 2 
branch of Aula Regis, 5 
original jurisdiction of, 5 
fictitious jurisdiction oi, 7, 8 
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EXCHEQUER DIVISION, 

formerly section of Supreme Court/18 
merged in Queen's Bench Division, 15, 16 

EXECUTION, 
defined, 201 

writs of, described, 201—206 
writ of fi. fa., 202 
execution for costs, 201, 202 
venditioni exponas, 202, 226 
distringas nuper vicecomitem, 202 
fi. fa. de bonis ecclesiasticis, 202 
writ of ca. sa., 203 
writ of elegit, 204 
writ of possession, 204 
writ of delivery, 205 
writ of attachment, 205, 206 
order for committal, 206 
writ of sequestration, 206 
preliminaries to, 207 
direction of writ, 208 
writ must follow judgment, 209 
writs in force for a year, 210 
concurrent writs, 211 
executing writs generally, 212, 213 
entering house, 214 
producing warrant,. 215 
executing fi. fa., 216 
what goods may be seized, 217 
seizing choses in action, 218 
goods assigned by debtor, 219 
fraudulent assignment, 220 
Bills of Sale Act, 220, 221 
paying arrears of rent, 221 
sale of goods under, 222 
goods of bankrupt, 223 
act of bankruptcy, 223 
several writs against one person, 224 
executing elegit, 228 
what lands taken, 228, 229 
land assigned by debtor, 230 
creditor tenant by elegit, 230. 
satisfying judgment out of land, 231 
return of writ, 231, 232 
attachment of debts, 236 
what debts may be attached, 237 
order for attachment, 236 
charging order, 239 

EXECUTION OF TRUSTS, 
action for, 37 
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EXECUTORS, 

carrying on action, 137, 188, 139 
judgment quando, &c, against, 207 

FIERI FACIAS, 

form of writ of, 265 
executing writ of, 216 
sale of goods under, 222 
act of bankruptcy, 223 
de bonis ecclesiasticis, 202 

FORECLOSURE ACTION, 
nature of, 37 

FOREIGN ATTACHMENT, 

origin of attachment of debt, 236 

FORMA PAUPERIS, 

suing in, 114 

both plaintiff and defendant may sue in, 114 

effect of, 115 

FORMS OF ACTION, 
origin of, 27 
division of, at law, 29 
in Chancery, 80 

FRAUD, 

how alleged, 91 

forms of writ in action of, 259 

forms of pleading, &c., in action of, 261 

forms of judgment and fi. f a. in action of, 264, 265 

FURTHER CONSIDERATION, 
adjournment for, 166 
argument on, 175, 176, 177 

GARNISHEE, 

attachment of debts of, 236 

GENERAL ISSUE, 

under former pleading system, 78 
under present practice, 79 
not guilty by statute, 79 

GROWING CROPS, 

seizure of, under fi. fa., 217 

GUARDIAN AD LITEM, 
infants defend by, 43 

HABEAS CORPUS, 
ad testificandum, 153 
prerogative writ of, 248 
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HIGH COURT, 

permanent division of Supreme Court, 14 
judges of, 15 
divisions of, 18 

HOLDING DEFENDANT TO BAIL, 
history of law as to, 122 
the Debtors' Act, 1869, 123 
when arrest now allowed, 123 
in what actions, 124 
privilege from arrest, 125 
temporary privilege from arrest, 126 
application and order for arrest, 128 

HOUSE OF LORDS, 

appeal to, from Supreme Court, 246 

HUNDRED, 
how sued, 43 

HUSBAND AND WIFE, 

joinder of claims by and against, 47 
service on husband for wife, 61 

IMPRISONMENT, 

of absconding defendant, before judgment, 1 23 
abolished generally, in civil actions, 203 
on proof of defendant's means, 203 

INDORSEMENTS, 
of claim, 52, 56 
of address, 52 
general, 56 
special, 56, 57 
of debt and costs, 58 
of claim for account, 58 
of service, 53 
of representatives capacity, 56 

INFANTS, 

how made parties, 43 
how served, 61 
wardship of, 54 

INJUNCTION, . 

may be claimed in action, 35, 36 
mandatory, 35, 36 
interlocutory, 186, 137 

INQUIRY, 
writ of, 173 
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INSPECTION, 

of documents, 113 
of property, 135 

INTEREST ACTION, 
nature of, 38 
notice to cross-examine only in, 85 

INTERLOCUTORY APPLICATIONS, 

what are, 103 

mode of making, 103, 104 

in Queen's Bench Division, 105 

in Probate, &c, Division, 105 

in Chancery Division, 105, 106 

for time, 108 

for particulars, 109 

setting aside for irregularity, 109 

discovery and inspection, 109 

evidence on commission, 100 

suing in forma* pauperis, 114 

remitting to a County Court, 115 

remitting to arbitration, 117 

security for costs, 119 

holding to bail, 122 

ne exeat regno, 128 

consolidation order, 128 

changing venue, 129 

removing from District Registry, 131 

introducing third parties, 132 

preserving property, &c, 134, 135 

adding parties on death, &c, 137 

special Chancery applications, 139 

INTERLOCUTORY JUDGMENT, 

when entered, 188 

INTERPLEADER, 

by defendant in action, 195 

by sheriff, 196 

Interpleader Acts applied to High Court, 196 

matter summarily decided in, 197 

INTERVENTIONS, 
in Probate actions, 66 
in Admiralty actions in rem, 66 

INTERROGATORIES, 
when delivered, 110, 111 
on what grounds objectionable, 111 
penalty for not answering, 114 
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IRREGULARITY, 

setting aside proceedings for, 109 

ISSUES, 

of law or fact under former pleading, 69 
settling, by order, 86 

JOINDER, 

of causes of action, 46 
of parties, 42 
of issue, 85. 86 

JUDGES, 

of High Court, 15 

of Court of Appeal, 16 

tenure of office and qualifications of, 18 

distributed among Divisions, 19 

trial by, 172 

JUDGE'S ORDER, 

mode of obtaining, 103, 104, 105 

master's, chief clerk's, &c, equivalent to, 105 

JUDGMENT, 

entry of, at trial, 167 « 

further consideration after trial, 166 

non obstante veredicto, 176 

motion in arrest of, 176 

entry of, 185 

by default of appearance or pleading, 187 

final, 188 

interlocutory, 188 

under warrant of attorney or cognovit, 190 

setting aside summary, 192 

speedy judgment on specially indorsed writ, 194, 195 

JUDICATURE ACTS, 

meaning of " action" in, 1 
creation of Supreme Court by, 2 
code of procedure of, 13 
prevalence of equity under, 13, 14 
abolition of Terms by, 25 
indorsement of claim required by, 52 
ejectment under, 30 
parties under, 42 
pleading under, 80 
third parties under, 132 
reviving action under, 137, 138 
bills of exceptions abolished by, 1 63 
costs under, 168 
appeal under, 242 
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JURAT, 

of affidavits, 95 

JURATA, 

in former nisi prius record, 150 

JURORS, 

common and special, 144 
qualifications of, 143 
qualifications of special, 144 
lists of, 144, 145 
jurors' book, 145 
challenging, 157 
praying tales, 158 
fining, 158 
withdrawing a juror, 165 

JURY, 

origin of trial by, 141 

panel, 145 

summoning, 

special, when and how obtained, 146 

costs of special, 146 

notice of trial by, 146 

power to direct trial without* 147 

power to direct trial with, 147 

view by, 151 

drawing, 156 

challenging, 157 

discharging, 165 

JUSTICE OF PEACE, 

notice of action to, 47, 48 

LAND, 

seizure of, in execution, 228 
action for recovery of, 30 
4 See Recovery of Land. 

LAW AND EQUITY, 

administered together in Supreme Court 2, 

LEVARI FACIAS, 
writ of, 204 

LIMITATION, 
statutes of, 39 
effect of statutes, 39, 40, 41 

LIQUIDATED DEMANDS, 

what are, 56 
indorsements in case of, 57 
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LORDS, HOUSE OF, 

appeal to, from Supreme Court, 246 

LUNATICS, 

how made parties, 46 
how served, 61 



MANDAMUS, 
action of, 35 
prerogative writ of, 248, 249 

MARRIED WOMEN, 
how made parties, 44 
Property Acts, 44, 45 

MARRIAGE, 

husband made party on, 139 

MASTERS, 
duties of, 21 

MATTER, 

distinguished from action, 1, 247 
principal kinds of, 247, 248 

MISDIRECTION, 

new trial in case of, 180 

MIXED ACTIONS, 
nature of, 29, 30 
ejectment, 30 

MONEY, 

seizure of, in execution, 218 

MORTGAGOR, 

summary remedy of, by statute, 198 

MOTIONS AFTER TRIAL, 

further consideration, 175, 176, 177 

non obstante veredicto, 176 

arrest of judgment, 176 

for new trial, 177 

grounds for new trial, 180 

misdirection, 180 

irregular trial, 181 

excessive damages, 181, 182 

verdict against weight of evidence, 182 

trial de novo, 183, 184 

NE EXEAT REGNO, 
writ of, 128 



INDEX. 299 



NECESSARIES, 

action in rem for, 39 

NEW ASSIGNMENT, 
now abolished, 79, 80 

NEW TRIAL, 

motion for, 177 
grounds of, 180 

NISI PRIUS, 

origin of name, 151 
trial at, 150, 151 
record, 149 

NON OBSTANTE VEREDICTO, 

judgment, 176 

NONSUIT, 

practice as to, 162 
effect of, 162 

"NOT GUILTY, BY STATUTE," 
plea of, retained, 79 

NOTICE, 

of action, 47 

in lieu of service, 59 

in lieu of writ, 61 

of appeal, 243 

of trial, 147 

to produce documents, 153 

to admit documents, 154 

to admit facts, 154 

NUNC PRO TUNC, JUDGMENT, 
entry of, 138 

OFFICERS OF SUPREME COURT, 
transferred from former Courts, 20 

ORAL EVIDENCE, 

general rule in High Court, 93 

OUTLAWRY, 

practice substituted for, 60 

PARLIAMENT, 

privilege of, 126 

PARTICULARS, 

applications for, 109 

PARTIES, 

new law as to, 42 
added on death, &c, 137 
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PARTITION, 
action for, 37 

PARTNERS, 

Jiow made parties, 42 

PAUPER, 

action by, 114 

PAYMENT OF MONEY INTO COURT, 
in satisfaction, 82, 83 
in alternative, 83 

PEERS, 

cannot be arrested, 125 

PERSONAL ACTIONS, 
nature of, 29 
divisions of, 31 

PILOTAGE, 

action in rem for, 39 

PLEA, 

in abatement, 76 

in bar, 76 

in confession and avoidance, 76 

several, 78 

puis darrein continuance, 89 

roll, 69 

PLEADINGS, 

oral, in early times, 68, 69 

later, at Common Law, 70 

in Chancery, 71 

declaration, 72 

counts, 73 

variances, 73 

plea, 76 

new assignment, 78, 79 

replication, rejoinder, &c, 80 

statement of claim, 80, 81 

time for delivery of claim, 81, 82 

forms of claim, 261, 268, 270, 273, 277 

statement of defence, 82 

time for delivering defence, 85 

forms of defence, 261, 271, 274, 277 

set off and counter-claim, 84 

reply, 85 

delivering reply, 85 

form of reply, 262 

matters arising during action, 89 

demurrer, 86 
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PLEADINGS— continued. 
amendment of, 87, 88 
preliminary act, 90 
general rules of, 90, 91, 92 

POLLS, 

challenging, 157 

PORTIONS, 
action for, 37 

POSSESSION OP SHIP, 
action for, 38, 39 

PRAECIPE, 
of fi. fa., 208 
form of, 265 

PRELIMINARY ACT, 
in action of damage, 90 

PRESERVATION OF PROPERTY, 
order for, 135 

PROPOUNDING A WILL, 

action for, 38 

PROBATA ACTIONS, 

affidavit before writ in, 58, 59 

interventions in, 66 

to be assigned to Probate, &c, Division, 55 

PROBATE, COURT OF, 

consolidated in Supreme Court, 2 

creation of, 12 

actions derived from, 38 

PROBATE, DIVORCE AND ADMIRALTY DIVISION, 
section of High Court, 1 8 • 
interlocutory orders in, 105 

PUBLIC OFFICER, 

representing a company, 42, 43 

PUIS DARREIN CONTINUANCE, 
pleading substituted for, 89 

QUARE IMPEDIT, 
action of, 30 

QUEEN'S BENCH, COURT OF, 
consolidated in Supreme Court, 1 
remnant of Aula Regis, 5 
fictitious jurisdiction of, 7 
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QUEEN'S BENCH DIVISION, 
section of High Court, 18 
interlocutory orders in, 105 

REAL ACTIONS, 
three remaining, 30 

REBUTTER, 

under former system of pleading, 80 

RECOVERY OF LAND, ACTION FOR, 
service of writ where vacant possession, 62 
appearance by landlord in, 66 
appearance by person not defendant in, 66 
execution in, 204 

RECTIFICATION OF DOCUMENTS, 
action for, 37 

REDEMPTION ACTION, 
nature of, 37 

REFEREE, 

trial by, 172 

must sit de die in diem, 173 

special, 143 

official, 22, 143 

REGISTRARS, 
duties of, 21 

REJOINDER, 

under former system of pleading, 80 

RENEWAL 

of writs, 42 

REPLEVIN, 
action of, 33 

REPLICATION, 

under former system of pleading, 80 

REPLY, 

answer to defence, 85 

time of delivering, 85 

to counter-claim by third party, 85 

joindef of issue, 85, 86 * 

general form of, 262 

form of, in Probate action, 275 

affidavits in, 97 

RESPONDENTIA ACTION, 
nature of, 38 

RETURN OF WRITS, 
of execution, 232 
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REVIVAL OF JUDGMENTS, 
when necessary, 207 

REVOCATION ACTION, 
nature of, 38 

RIGHT TO BEGIN, 
at trial, 159 

SALE OF PROPERTY, 

in litigation, when perishable, 135 

SALVAGE, 

action in rem for, 39 

SCIRE FACIAS, 
action of, 34 
on judgment against corporation, 34 

SECURITY FOR COSTS, 

application against plaintiff for, 119 

when order made for, 119, 120 

in replevin, 122 

in action not fit for High Court, 115, 116 

SEQUESTRARI FACIAS, 

writ of, 202 

SEQUESTRATION, 
writ of, 205, 206 

SERJEANTS-AT-LAW, 

officers of Supreme Court, 22, 23 
judges need not be, 18 

SERVICE 

of writ of summons, 59 

substituted, 59 

out of jurisdiction, 59, 60 

on infants, married women, and lunatics, 61 

in Admiralty actions in rem, 62 ^ 

in actions for recovery of land, 62 . 

indorsement on writ of, 53 

of warrant of arrest, 62 

SET-OFF, 

limited area of, 84 

See Counter-Claim. 

SHAREHOLDERS IN COMPANY, 
execution against, 34 

SHERIFF, 

officer of the Supreme Court, 24 
fees of, 24, 198 
interpleader by, 196 
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SHERIFF— continued. 

writs of execution, directed to, 208 
fi. fa., executed by, 212 
elegit exe«uted by, 228 
inquiry before, 173 

SITTINGS OF SUPREME COURT, 
year divided into, 25 
vacations, 26 

SOLICITORS, 

officers of Supreme Court, 23, 24 
signed bill of, before action, 47 
address of, indorsed on writ, 52 
undertaking to accept service, 59 

SPECIAL CASE, 

verdict subject to, 166 
stated without pleadings, 199 

SPECIAL ENDORSEMENT 

on writ, of liquidated demand, 56 
in lieu of statement of claim, 56 
speedy judgment on writ with, 194, 195 

SPECIAL JURY, 

qualifications of, 144 
when may be had, 145 
striking, 156 
expenses of, 146 

SPECIAL VERDICT, 
at the trial, 166 

SPECIFIC ACT, 

execution to enforce, 205 

SPECIFIC DELIVERY, 
of chattels, 205 
of land, 204 

SPECIFIC PERFORMANCE, 
action for, 37 

STAMPING DOCUMENTS, 
at the trial, 162 

STATEMENT OF CLAIM, 
first step in pleading, 81 
time of delivering, 81, 82 
requiring statement of claim, 81 
special endorsement in lieu of, 57 
form of, in action of fraud, 261 
form of, in administration action, 270 
form of, in probate action, 273 
form of, in Admiralty action in rem, 277 
form of, by way of indorsement, 268 
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STATEMENT OF DEFENCE, 
second step in pleading, 82 
time of delivering, 85 
payment into Court, 82, 83 
set-off and counter-claim, 84 
form of, in action of fraud, 261 
form of, in administration action, 271 
form of, in probate action, 274 
form of, in Admiralty action in rem, 278 

STATUTES OF LIMITATION, ' 
times limited by, 39, 40 

STAYING PROCEEDINGS, 

where agreement to refer, 118, 257, 258 

STET PROCESSUS, 
entering, 200 

STOCK, 

charging, 239 

SUBP(ENA, 

ad testificandum, 152 
duces tecum, 153 

SUBSTITUTED SERVICE, 
of writ, 59 

SUMMARY PROCEEDINGS, 

defined, 187 

judgment by default, 188, 189 

speedy judgment, 194, 195 

interpleader, 195, 196 

under particular statutes, 197 

by special case, 199 

by stet processus, 200 

SUMMING UP, 

of judge at trial, 165, 166 

SUMMONS, WRIT OF, 
defined, 50 
forms of, 258, 267 
body of, 51 
memoranda on, 52 
indorsements on, 52, 53 
name of Division on, 54 
issue of, 58 
service of, 59 
service out of jurisdiction, 59, 60 



30G INDEX. 

SUMMONS, WRIT OF— continued. 

service on particular defendants, 61, 62 
service in particular actions, 62, 63 
concurrent, 61 
out of district registry, 53 

SUPREME COURT, 
how formed, 2 
jurisdiction of, 12 
permanent Divisions of, 14 
officers of, 20 
sittings of, 25 
vacations of, 26 

SURREBUTTER, 

under former system of pleading, 80 



TAXATION, 
of costs, 171 

TAXING MASTERS, 
duties of, 22 

TESTE OF WRITS, 

in name of Lord Chancellor or Chief Justice, 50, 52 

THIRD PARTIES, 

introducing into action, 132 

who are, 132 

notice to, 132, 133 

Rules under Judicature Acts, as to, 133, 134 

TIME, 

applications for, 108 

TITLE 

of action, 51 

fresh title on counter-claim, 84 

TORT, 

actions of, 31 

TRANSFER 

of actions from one Division to another, 129 

TRAVERSE, 

meaning of, 76 

TRESPASS, 
action of, 31 
on the case, 31 
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TRIAL, 

modes of, in former Courts, 141 

the five modes of, in Supreme Court, 142 

by jury, 143 

by judge, 142, 172 

by judge and assessors, 142 

by referee, 142, 172 

by referee with assessors, 142 

at bar, 150 

mode of determining form of, 146, 147 

entering action for, 148 

preparing brief, &c, for, 152, 153 

course of the, 155 

non-appearance at, 155, 156 

amending pleadings at, 161 

nonsuit at, 163 

under writ of enquiry, 173 

TRIAL DE NOVO, 

motion for, 183 
grounds of, 184 

TRIERS, 

in case of challenge, 158 

TROVER, 

action of, 32 

TOWAGE, 

action in rem for, 39 

VACATIONS 

in the Supreme Court, 26 
judges during, 26 

VARIANCE, 

meaning of, 73 
amendment of, 74 

VENDITIONI EXPONAS, 
writ of, 202, 226 

VENIRE DE NOVO, 
motion for, 183 

VENUE, 

under former system, 75 
under new rules, 75, 76 
changing, 129 

VERDICT, 

delivery of, 166 

subject to special caw, 166 

VIEW 

by jury, 151,152 
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WAGES, 

action in rem for, 39 

WARRANT OF ATTORNEY 
judgment under, 190, 191 
witnessed by solicitor, 191 
filed, 191 

WEIGHT OF EVIDENCE, 

verdicts against, 182, 183 

new trial not granted if claim below £20, 183 

WIFE, 

actions by and' against, 44, 45 

WITHDRAWING JUROR, 

at the trial, 163 

WITHDRAWING ACTION, 
at the trial by consent, 154 

WITNESSES, 

compelling attendance of, 101, 152 
examination of, before trial, 100 

WRITS, 

definition of, 50 
of summons, 50 

See Summons, Fieri facias, &c. 

WRIT OF ENQUIRY, 
trial under, 173 
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Proceedings in an Action in the Supreme 
Court, with a Chapter on Matters and Arbi- 
trations. — (Founded on "Smith's Action at Law.") By 
W. D. L FOULKES, Esq., Barrister-at-Law. Third Edition. 
Demy 12mo. 1884. . 7a. 6d. 

Prentice's Proceedings in an Action in the 
Queen's Bench, Common Pleas, and Exche- 
quer Divisions of the High Court of Justice. 
By SAMUEL PRENTICE, Esq., one of Her Majesty's Counsel. 
Second Edition. Royal 12mo. 1880. 12*. 

ADMIRALTY.— Roscoe's Admiralty Practice.— A Treatise 
on the Jurisdiction and Practice of the Admiralty Division of the 
High Court of Justice, and on Appeals therefrom, with a chapter 
on the Admiralty Jurisdiction of the Inferior and the Vice- 
Admiralty Courts. With an Appendix containing Statutes, Rules 
as to Fees and Costs, Forms, Precedents of Pleadings and Bills of 
Costs. By EDWARD STANLEY ROSCOE, Esq., Barrister- 
at-Law. Second Edition. Revised and Enlarged. Demy 8vo. 
1882. U 4*. 

" A clear digest of the law and practice of the Admiralty Courts." 
" A comprehensive and useful manual of practice."- Solicitors' Journal. 

ADVOCACY — Harris' Hints on Advocacy. Conduct of 
Cases Civil and Criminal. Classes of Witnesses and suggestions for 
Cross-Examining them, &c,&c. By RICHARD HARRIS, Barrister- 
at-Law, of the Middle Temple and Midland Circuit. Seventh Edition. 
(Further Revised.) Royal 12mo. 1884. 7s. 6d. 

" Full of good sense and just observation. A very complete Manual of the Advo- 
cate's art in Trial by Jury." — Solicitors' Journal. 

" A book at once entertaining and really instructive. . . Deserves to be carefully 
read by the young barrister whose career is yet before him/ —Low Magatint. 

[No. 37.] A 



2 STEVENS AND SONS' LAW PUBLICATIONS. 



AGRICULTURAL laW.— Beaumont's Treatise on Agri- 
cultural Holdings and the Law of Distress as 
regulated by the Agricultural Holdings (Eng- 
land) Act, 1883, with Appendix containing Full Text of the 
Act, and Precedents of Notices and Awards. By JOSEPH BEAU- 
MONT, Esq., Solicitor. Royal 12 mo. 1883. 10s. 6tt 

Cooke's Treatise on the Law and Practice of 
Agricultural Tenancies.— New edition, in great part 
rewritten with especial reference to Unexhausted Improvements, with 
Modern Forms and Precedents. By G. PRIOR GOLDNEY, of 
the Western Circuit, and W. RUSSELL GRIFFITHS, LL.B., 
of the Midland Circuit, Barristers-at-Law. Demy-8vo. 1882. 12. 1*. 

Griffith's Agricultural Holdings (England) Act, 
1883, containing an Introduction; a Summary of the Act, with 
Notes ; the complete Text of the Act, with Forms, and a specimen 
of an Award under the Act. By W. RUSSELL GRIFFITHS, 
LL.B., of the Midland Circuit. Uniform with " Cooke's Agricul- 
tural Tenancies." Demy 8vo. 1888. 5*. 

Spencer's Agricultural Holdings (England) Act, 
1883* with Explanatory Notes and Forms; together with the 
Ground Game Act, 1880. Forming a Supplement to "Dixon's 
Law of the Farm." By AUBREY J. SPENCER, B.A., Esq., 
Barrister-at-Law, and late Holder of Inns of Court Studentship. 
Demy 8vo. 1883. 6*. 

41 The general effect of the Act of 1883 is clearly and concisely stated in the Intro- 
duction, and the annotation of both Acts is very well done. Thirty-nine forms arc 
given, and a good index." — Law Timet. 

ARBITRATION.— Russell's Treatise on the Power and 
Duty of an Arbitrator, and the Law of Sub- 
missions and Awards ; with an Appendix of Forms, 
and of the Statutes relating to Arbitration. By FRANCIS 
RUSSELL, Esq., M.A., Barrister-at-Law. Sixth Edition. By 
the Author and HERBERT RUSSELL, Esq., Barrister-at-Law. 
Royal 8vo. 1882. 36*. 

" The cases are carefully collected, and their effect is clearly and shortly given. 

This edition may be commended to the prof ession as comprehensive, 

accurate and practical' —Solicitor* Journal. 

ARTICLED CLERKS.— Rubinstein and Ward's Articled 
Clerks' Handbook. — Being a Concise and Practical Guide 
to all the Step* Necessary for Entering into Articles of Clerkship, 
passing the Preliminary, Intermediate, Final, and Honours Exami- 
nations, obtaining Admission and Certificate to Practise, with Notes 
of Cases, Suggestions as to Mode of Reading and Books to be read 
during Articles, and an Appendix. Third Edition. By J. S. 
RUBINSTEIN and S. WARD, Solicitors. 12mo. 1881. it. 

<( Mo articled clerk should be without it." -Late Times. 

Shearwood. — Vide "Examination Guides." 

ARTICLES OF ASSOCIATION.— Palmer.— Fto" Conveyancing." 

A8SETS, ADMINISTRATION OF. — Eddis' Principles of 
the Administration of Assets in Payment of 
D ebt s. By ARTHUR SHELLY EDDIS, one of Her Majesty's 
Counsel. Demy 8vo. 1880. 6a 

AUSTRALASIAN COLONIES.— Wood's Laws of the Aus- 
tralasian Colonies as to the Administration 
and Distribution of the Estate of Deceased i 
Persons; with a Preliminary Part on the Foundation and 
Boundaries of those Colonies, and the Law in force in them. By : 
JOHN DENN1ST0UN WOOD, Esq., Barrister-alrLaw. Royal ' 
12mo. 1884. 6a 
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AVERAGE.— Hopkins' Hand-Book of Average, to which 
is added a chapter on Arbitration. — Fourth Edition. By MANLEY 
HOPKINS, Esq., Author of " A Manual of Marine Insurance," 
Ac. Demy8vo. 1884. 21«. 

Lowndes' Law of General Average.— English and 
Foreign. Fourth Edition. By RICHARD LOWNDES, Author 
of " The Law of Marine Insurance," <fec (In preparation.) 

BALLOT.— FitzGerald's Ballot Act.— With an Introduction. 
Forming a Guide to the Procedure at Parliamentary and Municipal 
Elections. Second Edition. By GERALD A. R. FITZGERALD, 
M. A., Esq., Barrister-at-Law. Fcap. 8vo. 1876. St. Qd. 

BANKING.— Walker's Treatise on Banking Law. By 
J. D. WALKER, Esq., Barrister-at-Law. Demy 8vo. 1877. 14*. 

BANKRUPTCY.— Chi tty's Index, Vol. I.— Vide " Digests." 

Gray's Bankruptcy Manual.— The Bankruptcy Act, 1883, 
and the Rules, Orders, Forms and Scales thereunder, with short 
Notes, giving cross-references, references for comparisons with the 
corresponding provisions of the old Statutes and Rules, and Cases 
incorporated, and References for all the Reported Decisions, an 
Introduction, showing the Changes effected by the Act, an Analysis 
of the Act, an Appendix on the Debtors' Acts, &c, Tables of 
Statutes, Rules and Cases, and a Full Index. Second Edition. By 
GEO. G.GRAY, LL.D., Esq., Barrister-at-Law. 8vo. 1884. 12*.6cf. 

Haynes* Lectures on Bankruptcy; originally de- 
livered before the members of the Liverpool Law Students 1 Associa- 
tion. By JOHN F. HAYNES, LL.D., Author of the "Student's 
Statutes," the "Student's Leading Cases, "&c. Royal 12mo. 1884. 5* 

Joel's Manual of Bankruptcy and Bills of Sale 
Law, with analytical Notes to the Bankruptcy Act, 1883, and 
references to the leading Cases in Bankruptcy, under the 1849, 
1861 and 1869 Acts, and the Bills of Sale Acts, 1854, 1866, 1878, 
and 1882, and Debtors Acts, 1869 and 1878, together with Rules, 
Orders, and Forms, Forms of Deeds of Composition, Bills of Sale, 
and Rules of Interpleader, &c. By J. EDMONDSON JOEL, Esq., 
Barrister-at-Law. Demy 8vo. 1884. II. 5*. 

Rigg's Bankruptcy Act, 188S, and the Debtors 
Act, 1869, with the Rules and Forms belong- 
ing thereto, and the Bills of Sale Acts, 1878 and 
1882. Edited with a Commentary. By JAMES MoMULLEN 
RIGG, Esq., Barrister-at-Law. Royal l2mo. 1884 10s. 6(2. 

Salaman's Analytical Index to the Bankruptcy 
Act, 1883.— By JOSEPH SEYMOUR SALAMAN, Esq., 
Solicitor, Author of " Bankruptcy Act, 1869, with Notes," "Liqui 
dation by Arrangement, " &c. Uniform with the Act, 1883. .Net, 3*. 

Do., with Bankruptcy Act (official copy>, in limp leather. Net f 9*. 

Do., do. do. interleaved, limp leather. Net, 11*. 

Williams' Law and Practice in Bankruptcy: 

comprising the Bankruptcy Act, 1883, the Debtors Acts, 1869, 

- 1878, and the Bills of Sale Acts, 1878 and 1832. Third Edition. 

ByR.VAUGHAN WILLIAMS and W.V A UGHAN WILLIAMS, 

assisted by EDWARD WM. HANSELL, Esqrs., Barristers-at- 

Law. l)emy 8vo. 1884. II. 8*. 

" We miss nothing in the book which is necessary material for understanding the 

new system."— Law Journal. 
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BANKRUPTCY— Continued. 

Willis* Law and Practice in Bankruptcy under 
the Bankruptcy Act of ^883, and the Rules 
and Forms, with Notes. By E. COOPER WILLIS Esq., 
one of Her Majesty's Counsel, assisted by A. R. WHITEWAY, 
Esq., Barrister at-Law. Demy 8vo. 1884. V. 10s. 

" The notes give a good account of the cases bearing on the sections of the Act."— 
Law Journal. 

" The book is extremely well printed, and the index— the work of Mr. Whiteway— 
Is all that cou'd bo desired."— Solicitor*' Journal. 

BI.LS OF EXCHANGE— Chalmers' Digest of the Law 
of Bills of Exchange, Promissory Notes, and 
Cheques. By M. D. CHALMERS, of the Inner Temple, Esq., 
Barrister-at-Law. Second Edition. Demy 8vo. 1881. 15*. 

BILLS OF LADING.— A Treatise on the Law of Bills of 
Lading. By EUGENE LEGGETT, Solicitor and Notary 
Public. Demy 8vo. 1880. 11. U 

BILLS OF SALE.— Fithian's Bills of Sale Acts, 1878 and 
1882. With an Introduction and Explanatory Notes Bhowing the 
changes made in the Law with Respect to Bills of Sale, together with 
an Appendix of Precedents, Rules of Court, Forms, and Statutes. 
Second Edition. By EDWARD WILLIAM FITHIAN, Esq., 
Barrister-at-Law. Royal 12mo. 1884. 6*. 

"The notes appear thoroughly reliable."— Lav Timet, March 22, 1884. 
" Mr. Fithian s book will maintain a high place among the most practically useful 
editions of the Bills of Sale Acts, 1878 and 1882."- Law Magazine. 
Joel.— Vide "Bankruptcy." 

BOOK-KEEPING.— Matthew Hale's System of Book- 
keeping for Solicitors, containing a list of all books ne- 
cessary, with a comprehensive description of their objects and uses 
for the purpose of Drawing Bills of Costs and the rendering of Cash 
Accounts to clients ; also showing how to ascertain profit* derived 
from the business ; with an Appendix. Demy 8vo. 1884. 5s. 

"We think this is by far the most sensible, useful, practical little work on 

Solicitors' book-keeping that we have seen." — Law Students' Journal 

CARRIERS.— Browne on Carriers.— A Treatise on the Law of 
Carriers of Goods and Passengers by Land and Water. With 
References to the most recent American Decisions. By J. EL 
B. BROWNE, Esq., Barrister-at-Law. 8vo. 1873. 18* 

CHANCERY, and Vide <§ EQUITY." 

Chitty's Index.— Vide "Digests." 

DanielPs Chancery Practice.— The Practice of the 

Chancery Division of the High Court of Justice and on appeal 

therefrom, being the Sixth Edition of Darnell's Chancery Practice, 

with alterations and additions and references to a companion 

Volume of Forms. By L. FIELD, E. C. DUNN, and T. RIBTON, 

assisted by W. H. Upjohn, Barristers-at-Law. 2 vols, in 3 parts. 

Demy 8vc. 1882-84. 6/. 6s. 

*«* Vol. II. may be had separately in 2 parts. Price U. is. 

" There is to be found, in every part of the book we have examined, evidence of 

great care ; the cases are not merely jotted down, but analysed and considered, and 

no pains appear to have been spared to render the information given both accurate 

and complote. This is high praise, but we think it is fully warranted by the result 

of our examination of the work. ... It is exactly what it professes to be— a 

concise and careful digest of the practice." — Soliciior* Journal. 

" A complete, trustworthy, and indispensable guide to the practice of the Chancery 
Division."— law Times. 

"A mine of information for ready reference whenever the practitioner may 
have occasion to seek for guidance" — Law Magazine. 

* # * All standard Law Works are kept in Stock, in law calf and other bindings. 
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CHANCERY.-OmttM**. 

Daniell's Forms and Precedents of Proceed- 
ings in the' Chancery Division of the High 
Court of Justice and on Appeal there fro m,; 
with Dissertations and Notes. Being the Third Edition of "Daniell's 
Chancery Forms.'* By WILLIAM HENRY UPJOHN, Esq., 
of Gray's Inn, &c. Demy 8vo. 1879. 21. 2«. 

Haynes' Chancery Practice.— The Practice of the Chan- 
cery Division of the High Court of Justice and on Appeal therefrom. 
By JOHN F. HAYNES, LL.D. Demy 8m 1879. Ufc. 

Mackenzie.— Vide "Rules of the Supreme Court." 

Morgan's Chancery Acts and Orders.— With Notet. 
Sixth Edition. Adapted to the new Practice by the Right Hon. 
GEORGE OSBORNE MORGAN, one of Her Majesty's Counsel, 
Her Majesty's Judge Advocate General, and E. A. WURTZBURG, 
of Lincoln's Inn, Esq., Barrister- at-Law. (In preparation. 

Morgan and Wurtzburg's Chancery Costs.— 

Vide "Costs." 
Napier.— Vide "Common Law." 

Peel's Chancery Actions.— A Concise Treatise 
on the Practice and Procedure in Chancery 
Actions under the Rules of the Supreme 
Court, 1883.— Third Edition. By SYDNEY PEEL> of the 
Middle Temple, Esq., Barrister-at-Law. Demy 8vo. 1883. 8*. Qd, 
11 A valuable little treatise. . . . Substantial alterations of the practice and new 
Rules are indicated by short footnotes." — Law Timet. 

"A very commendable sketch of the modern practice of the Chancery Divi- 
sion. . . . Enriched with a very full list of cases bearing upon the practice of 



the Chancery Division, giving references to all the Reports."— Law Journal. 

>okwillgi 
practice of the Judicature Acts and Orders." — Solicitors' Journal. 



" The book will give to the student a good general view of the effect on chancery 



CHANCERY PALATINE OF LANCASTER.— Snow and Win- 
stanley's Chancery Practice. — The Statutes, Consoli- 
dated and General Orders and Rules of Court relating to the Practice, 
Pleading and Jurisdiction of the Court of Chancery, of the County 
Palatine of Lancaster. With Copious Notes, Time Table and 
Tables of Costs and Forms. By THOMAS SNOW, M.A., and 
HERBERT WINSTANLEY, Esqn., Barristers-at-Law. Royal 
8vo. 1880. 11. 10*. 

CIVIL LAW.— Bowyer's Commentaries on the Modern 
Civil Law.— Royal 8vo. 1848. 18*. 

COLLISIONS.— Lowndes' Admiralty Law of Collisions 
at Sea.— 8vo. 1867. 7«. 6U 

Marsden on Maritime Collision.— A Treatise on the 
Law of Collisions at Sea. With an Appendix containing Extracts 
from the Merchant Shipping Acts, the International Regulations 
(of 1863 and 1880) for preventing Collisions at Sea ; and local Rules 
for the same purpose in force in the Thames, the Mersey, and else- 
where. By REGINALD G. MARSDEN, Esq., Barrister-at-Law, 
Demy 8vo. 1880. 12a. 

COLONIAL LAW.— Clark's Summary of Colonial Law 
and Practice of Appeals from the Plantations. 8vo. 1884. 11. it. 

COMMENTARIES ON THE LAWS OF ENGLAND.— Broom and 
Hadley's Commentaries on the Laws of Eng- 
land. By HERBERT BROOM, LLD., and EDWARD A. 
HADLEY, M.A., Barristers-at-Law. 4 vols. 8vo. 1869. (Pub- 
lished atM.Zt.) Net, U U 

%* A U itandard ham World are kept in Stock, in law calf and other bindings. 
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COMMERCIAL LAW .—The French Code of Commerce 
and most usual Commercial Laws. With a 
Theoretical and Practical Commentary, and a Compendium of the 
judicial organization and of the course of procedure before the 
Tribunals of Commerce; together with the text of the law; the 
most recent decisions, and a glossary of French judicial terms. By 
L. GOIRAND, Licencie* en droit. Demy 8vo. 1880. 2*. 2s. 

Levi.— Vide " International Law." 
COMMON LAW.— Allen.— Vide " Pleading." 

Archibald's Country Solicitor's Practice; a 
Handbook of the Practice in the Queen's Bench Division of the 
High Court of Justice; with Statutes and Forms. By W. F. A. 
ARCHIBALD, Esq., Barrister-at-Law, Author of " Forms of Sum- 
monses and Orders, with Notes. Royal 12mo. .1881. 11. 5s. 

Ball's Short Digest of the Common Law; being 
the Principles of Torts and Contracts. Chiefly founded upon the 
works of Addison, with Illustrative Cases, for the use of Students. 
By W. EDMUND BALL, LL.B., late "Holt Scholar " of Gray's 
Inn, Barrister-at-Law and Midland Circuit Demy8vo. 1880. 16*. 
" The principles of the law are very clearly and concisely stated." — Law Journal. 

Ball.— Vide " Leading Cases " and "Torts." 

Bullen and Leake.— Vide "Pleading. " 

Chitty's Archbold's Practice of the Queen's 
Bench Division of the High Court of Justice 
in Civil Proceedings, including Appeals to the Court of 
Appeal and House of Lords. Fourteenth Edition. Revis ed an d 
adapted to the New Practice. By THOS. WILLES CHITTY, 
Esq., Barrister-at-Law. (In the press.) 

Chitty's Forms.— Fide "Forms." 

Fisher's Digest of Reported Decisions in all the 
Courts, with a Selection from the Irish; and 
references to the Statutes, Rules and Orders of Courts from 1756 
to 1883. Compiled and arranged by JOHN MEWS, assisted by 
CECIL MAURICE CHAPMAN, HARRY HADDEN WICKES 
SPARHAM and ARTHUR HORATIO TODD, Barristers-at- 
Law. * (In the press.) 

Foulkes.— Vide "Action." 

Napier's Concise Practice of the Queen's Bench 
and Chancery Divisions and of the Court of 
Appeal, based on the Rules of the Supreme Court, 1883, with 
an Appendix of Questions on the Practice, and intended for the use 
of Students. By T. BATEMAN NAPIER, of the Inner Temple, 
Barrister-at-Law. Demy 8vo. 1884. lOf. 

Shirley.— Vide "Leading Cases." 

Smith's Manual of Common Law.— For Practitioners 
and Students. Comprising the fundamental principles and the points 
most usually occurring in daily life and practice. By JOSIAH W. 
SMITH, B.C.L., Q.C. Ninth Edition. 12mo. 1880. 14*. 

COMMONS AND INCLOSURES.— Chambers' Digest of the 
Law relating to Commons and Open Spaces, 
including Public Parks and Recreation Grounds, with various official 
documents ; precedents of by-laws and regulations. The Statutes in 
full and brief notes of leading cases. By GEORGE F. CHAM- 
BERS, Esq., Barrister-at-Law. Imperial 8vo. 1877. 6s. 6tt 
COMPANY LAW.— Palmer's Private Companies, their 
Formation and Advantages ; or, How to Convert your Business 
into a Private Company, and the benefit of so doing. With Notes 
on " Single Ship Companies." Fifth Edition. By F. B. PALMER, 
Esq., Barrister-at-Law. 12mo. 1884. 2Ve*,2«. 
V ^U standard Law Workt orcein Stodc,i* law calf and otfa 
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COMPANY LAW -Continued. 

Palmer, — Vide "Conveyancing." 

Palmer's Shareholders' and Directors' Legal 
Companion. — A Manual of every-day Law and Practice for 
Promoters, Shareholders, Directors, Secretaries, Creditors and Solici- 
tors of Companies, under the Companies' Acts, 1862 to 1880. 
Fourth Edition. With an Appendix on the Conversion of Business 
Concerns into Private Companies. By F. B. PALMER, Esq., Bar- 
rister-at-Law. 12mo. 1883. Net t 2s.6d. 
Thring.— Vide "Joint Stocks." 
COMPENSATION.-Cripps* Treatise on the Principles 
of the Law of Compensation. Second Edition. By 
C. A. CRIPPS, Esq., of the Middle Temple, Barrister-at-Law. 
Demy 8vo. 1884. 16*. 
" We consider the book a complete treatise on the subject in which it professes to 
deal." — Law Time*. 

CONTINGENT REMAINDERS.— An Epitome of Fearne on 
Contingent Remainders and Executory De- 
vises. Intended for the Use of Students. By W. M. C. Post 

8vo. 1878. 6*. 6d. 

" The student will And a perusal of this epitome of great value to him."— Law Journal 

CONTRACTS.— Addison on Contracts.— Being a Treatise on 
the Law of Contracts. Eighth Edition. By HORACE SMITH, 
Esq., Barrister-at-Law, Recorder of Lincoln, Author of " A Treatise 
on the Law of Negligence," &c. Royal 8vo. 1883. 21. 10*. 

* To the present editor must be given all praise which untiring industry and in- 
telligent research can command. He has presented the profession with the law 
brought down to the present date clearly and fully stated."— Law Times. 

" We think that this edition of Addison will maintain the reputation of the work 
as a satisfactory guide to the vast storehouse of decisions on contract law." — Solicitors' 
Journal. 

Fry, — Vide " SpeciBc Performance." 

Leake on Contracts. — An Elementary Digest of the Law 
of Contracts (being a new edition of " The Elements of the Law of 
Contracts"). By STEPHEN MARTIN LEAKE, Barrister-at- 
Law. 1 vol. Demy 8va 1878. II. 18». 
Pollock's Principles of Contract.— Being a Treatise 
on the General Principles relating to the Validity of Agreements 
in the Law of England. Third Edition, revised and partly re- 
written. By FREDERICK POLLOCK, of Lincoln's Inn, Esq... 
Barrister-at-Law. Demy 8vo. 1881. 11. Si. 
Tfae late Lord Chief Justice of England in his judgment in Metropolitan Railway 
Company*. Broaden and others, said. "The Law la well put by Mr. Frederick 
Pollock in his very able and learned work on Contracts."— The Times. 
'< We have nothing but praise for this (third) edition. The material recent cases 
have been added and the whole work has been carefully revised. "—Solicitors' Journal. 
"A work which, in our opinion, shows great ability, a discerning intellect, a 
comprehensive mind, and painstaking industry."— Law Journal. 
*' War the purposes of the student there is no book equal to Mr. Pollock's." 
" He has succeeded in writing a book on Contracts which the working lawyer will fitd 
as usefol for reference as any of its predecessors, and which at the same time will give 
the student what he will seek for in vain elsewhere, a complete rationale of the law,"— 
Law Magatine and Review. 

Smith's Law of Contracts. — Seventh Edition. By 
V.T.THOMPSON, Esq., Barrister-at-Law. Demy8vo. 1878. II U. 

CONVEY ANCING.-Dart.— Vide " Vendors and Purchasers." 

Harris and Clarkson's Conveyancing and Law 
of Property Act, 1881, and the Vendor and 
Purchaser Act, 1 874 ; with Introduction, Notes and Copious 
Index. By W. MANNING HARRIS, M.A., and THOMAS 
CLARKSON, M. A, Barristers-at Law. Demy 8vo. 1882. 9#. 

• # * AU standard Law Worke are kept in Stock, in law calf and other binding. 
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CONVEY ANCINC.- 

Green wood's Manual of Conveyancing.— A Manual 
of the Practice of Conveyancing, showing the present Practice relating 
to the daily routine of Conveyancing in Solicitors' Offices. To which 
are added Concise Common Forms and Precedents in Conveyancing. 
Seventh Edition. Including a Supplement written with special 
reference to the Acts of 1882, and an Appendix, comprising 
the Order under the Solicitors' Remuneration Act, 1881, with Notes 
thereon. Edited by HARRY GREENWOOD, M.A., Esq., Bar- 
rister-at-Law. Demy 8vo. 1882. 16* 

" We should like to see it placed by his principal in the hands of every 
articled clerk- One of the most useful practical works we have ever seen."— 

fndennaur'* Law Student*' Journal. 

"The Author has carefully worked the provisions of the Act into his text, calling 
special attention to the effect of those sections which make absolute changes in the 
la w, as distinguished from those which are merely optional for adoption or exclusion." 
— The Law Magazine. 

Humphry's Common Precedents in Convey- 
ancing. Adapted to the Conveyancing Acts, 1881-82, and the 
Settled Land Act, 1882, &c, together with the Acts, an Introduction, 
and Practical Notes. Second Edition. By HUGH M. HUM- 
PHRY, M.A., Esq., Barrister-at-Law. Demy 8vo. 1882. 12*. 6<i 
"The collection of Precedents is sufficiently comprehensive for ordinary use, and is 
supplemented by concise foot notes mainly composed of extracts from statutes neces- 
sary to bo borne in mind by the draftsman." — Law Magazine. 

<r A work that we think the profession will appreciate."— Law Time*. 

Palmer's Company Precedents. — For use in relation 
to Companies subject to the Companies' Acts, 1862 to 1883. 
Arranged as follows : — Agreements, Memoranda and Articles of 
Association, Resolutions, Notices, Certificates, Prospectus, Deben- 
tures, Policies, Private Companies, Writs, Petitions, Judgments and 
Orders, Winding-up, Reconstruction, Amalgamation, Arrange- 
ments, Special Acts. With Copious Notes. Third Edition. By 
FRANCIS BEAUFORT PALMER, of the Inner Temple, Esq, 
Barrister-at-Law. Royal' 8 vo. 1884. 32*. 

" To those concerned in getting up companies, the assistance given by Mr. Palmer 
must be very valuable, because he does not confine himself to bare precedents, but 
by intelligent and learned commentary lights up, as it were, each step that he takes. 

. . There is an elaborate index."— law Time*. 

" To those who are acquainted with the first edition we recommend the second 
edition as a great improvement." — Law Journal. 

Prideaux's Precedents in Conveyancing.— With 
Dissertations on its Law and Practice. Twelfth Edition. Tho- 
roughly revised and adapted to the Conveyancing Acts, 1881, 1882, 
the Settled Land Act, 1882, the Married Women's Property Act, 
1882, and the Bills of Sale Act, 1882. By FREDERICK PRI- 
DEAUX, late Professor of the Law of Real and Personal Property 
to the Inns of Court, and JOHN WHITCOMBE, Esqrs., Barris- 
ters-at-Law. 2 vols. Royal 8vo. 1883. 3/. 10* 

" The most useful work out on Conveyancing." — Law Journal. 

" This work is accurate, concise, clear, and comprehensive in scope, and we know 
of no treatise upon conveyancing which is so generally useful to the practitioner."— 
Law Times. 

" The conciseness and scientific precision of these Precedents of the Future arc at 
once pleasing and startling. .... The Valuable Dissertations on the law and 
practice, which have always formed a feature of these volumes, have been revised 
thoroughly."— Law Magazine. 

•'The student who, in good time before his examination, can peruse these most 
valuable dissertations and refer to pome of the precedents will have an immense 
advantage over those who have not done so."— law Student*' Journal. 

%• AU Uandard Law Worhe art kept in Stock, t» law coif and other ofartigs. 
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CONVICTIONS.— Paley's Law and Practice of Sum- 
mary Convictions under the Summary Juris- 
diction Acts, 1848 and 1879; including Proceedings 
preliminary and subsequent to Convictions, and the responsibility 
of convicting Magistrates and their Officers, with Forms. Sixth 
Edition. By W. H. MACNAMARA, Esq., Barrister-at- Law- 
Demy 8vo. 1879. U, ig, 

Templer.— Vide " Summary Convictions." * 

Wigram.— Vide "Justice of the Peace." 

CORONERS.— J ervis on the Office and Duties of 
Coroners. — With Forms and Precedents. Fourth Edition. By 
R.E.MELSHEIMER,Esq.,Barrister-at Law. Poet8vo. 1880. 12*. 

COSTS.— Morgan and Wurtzburg's Treatise on the 

Law of Costs in the Chancery Division of th6 

High Court of Justice.— Being the Second Edition of 

Morgan and Davey's Costs in "Chancery. With an Appendix, 

containing Forms and Precedents of Bills of Coats. By the 

Bight Hon. GEORGE OSBORNE MORGAN, one of Her 

Majesty's Counsel, Her Majesty's Judge Advocate General, and 

E. A- WCJRTZBURG, of Lincoln's Inn, Esq., Barrister-at-Law. 

Demy 8vo. 1882. 30*. 

" Cannot fail to be of use to solicitors and their Chancery managing clerks." — Law 
Timet. 

Scott's Costs in the High Court of Justice 
and Other Courts. Fourth Edition. By JOHN SCOTT, 
of the Inner Temple, Esq., Barrister-at-Law, Reporter of the Com- 
mon Pleas Division. Demy 8vo. 1880. 11. 6*. 

" Mr. Scott's introductory notes are very useful, and the work is now a compendium 
on the law and practice regarding costs, as well as a book of precedents." — Law Times 

Summerhays and Toogood's Precedents of 
Bills of Costs in the Chancery, Queen's Bench, 
Probate, Divorce and Admiralty Divisions of 
the High Court of Justice ; in Conveyancing; the Crown 
Office ; Lunacy ; Arbitration under the Lands Clauses Consolidation 
Act ; the Mayor's Court, London ; the County Courts ; the Privy 
Council ; and on Passing Residuary and Succession Accounts ; with 
Scales of Allowances ; Rules of Court relating to Costs ; Forms of 
Affidavits of Increase, and of Objections to Taxation. Fourth 
Edition. By Wm. FRANK SUMMERHAYS, and THORNTON 
TOOGOOD, Solicitors. Royal 8vo. 1883. 11. 8*. 

" On looking through this book we are struck with the minuteness with which the 
costs are enumerated under each heading ; and the ' Table of Contents ' shows that no 

subject matter has been omitted We have no doubt the work will meet 

with the same approval, and be as useful in the Solicitors office, as heretofore."-- 
Law Journal. 

Webster's Parliamentary Costs. — Private Bills, 
Elec tion Petitions, Appeals, House of Lords. By EDWARD 
WEBSTER, Esq., of the Taxing and Examiners' Office. Fourth 
Edition. By C. CAVANAGH, Esq., Barrister-at-Law. Author 
of "The Law of Money Securities. Post 8vo. 1881. 20*. 

"This edition of a well known work is in great part a new publication ; and it 
contains, now printed for the first time, the Table of Fees charged at the House of 

Lords We do not doubt that Parliamentary agents will find the work 

eminently useful." — Law Journal. 

%* All standard Law Works are kept in Stock, in law calf and other bindings, 
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COUNTY COURTS.— Pitt-Lewis' County Court Prac 
tice. — A Complete Practice of the County Courts, including Admi 
ralty and Bankruptcy, embodying the Acts, Rules, Forms and Costs 
with Additional Forms and a Full Index. Second Edition. By G 
PITT-LEWIS, of the Middle Temple and Western Circuit, Esq. 
Barrister-at-Law, sometime Holder of the Studentship of the Four 
Inns of Court, assisted by H. A. Ds Coltab, Esq., Barrister-at- 
Law. In 2 parts. Demy 8vo. 1883. 21 10s. 
* # * Part I., with Table of Case*, Index, d*c. t sold separately, price 30s. 
Car This Edition deals fully with the Employers* Liability Act, and is the 
only County Court Practice which contains the County Courts {Costs and 
Salaries) Act, 1882, the important legislation (as to Married Women's Pro- 
perty Bills of Sale, Inferior Courts' Judgments, dfcc.) of the Session of 1882, 
and also the County Court Rules of March, 1883. 

" It is very clearly written, and is always practical. The Index is very 
elaborate, and there is an excellent tabular Index to the County Court 
Aets and Rule*"— Solicitors' Journal. 

"One of the best books of practice which is to be found in our legal 
literature." — Law Times. 

" Wo have rarely met with a work displaying more honest industry 
on the part of the author than the one before us." — Law Journal. 

" Mr. Pitt-Lewis has, in fact, aimed — and we are glad to say success- 
fully—at providing for the County Courts' practitioner what ' Chitty't 
Archbold' and ' Daniell's Chancery Practice' have long been to practi- 
tioners in the High Court" — Law Magazine. 

' The complete County Court Practice."— £% Press. 

CRIMINAL LAW.— Archbold's Pleading and Evidence 
in Criminal Cases.— With the Statutes, Precedents of 
Indictments, Ac, and th e E vidence necessary to support them. 
Nineteenth Edition. By WILLIAM BRUCE, Esq., Barrister-at- 
Law, and Stipendiary Magistrate for the Borough of Leeds. Demy 
8vo. 1878. II. lis. 6d. 

Roscoe's Digest of the Law of Evidence in 
Criminal Cases.— Ninth Edition. By HORACE SMITH, 
Esq., Barrister-at-Law. Royal 12mo. 1878. U lis. 6d. 

Russell's Treatise on C rim es and Misdemea- 
nors.— Fifth Edition. By SAMUEL PRENTICE, Esq., one of 
Her Majesty's Counsel. 8 vols. Royal 8vo. 1877. 67. 16s. <kf. 

" What better Digest of Criminal Law could we possibly hope for than 'Russell on 
C imesT ' **— Sir James Fttstames Stephen's Speech en Codification,. 

" We are amazed at the patience, industry and skill which are exhibited in the collec- 
tion and arrangement of all this mass of learning."— Ike Times, 

Shirley's Sketch of the Criminal Law.~By W. 

SHIRLEY SHIRLEY, M.A., Esq., Barrister-at-Law, Author of 

" Leading Cases made Easy," assisted by C. M. ATKINSON, M.A., 

B.C.L., Esq., Barrister-at-Law. Demy 8vo. 1880. 7*. 64. 

" As a primary introduction to Criminal Law, it will be found Tery acceptable to 

Students."— Law Students' Journal 

DECISIONS OK SIR CEORCE JESSEL.-Peter's Analysis and 
Digest of the Decisions of Sip George Jessel, 
late Master of the Roll* ; with Full Notes, References and Com- 
ments, and copious Index. By APSLEY PETRE PETER, 
Solicitor, Law Society Prizeman. Demy 8vo. 1883. 16*. 

" The effect of the various decisions is, for the most part, fairly and accurately 
fttated, and in many cases the analysis is searching and complete. . . . The author's 
liOtes and references to the various decisions are good." — Law Times. 

CECREES —Seton.— Vide "Equity." 

?.• All standard Law Works are kept i% Stock, in law calf and otter bindings. 
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OIARY.— Lawyer's Companion (The), Diary, and Law 
Directory for 1884.— For the use of the Legal Profession, 
Public Companies; Justices, Merchants, Estate Agents, Auctioneers, 
Ac, &c. Edited by JOHN THOMPSON, of the Inner Temple, 
Esq., Barrister-at-Law ; and contains Tables of Costs in Convey- 
ancing, Ac.; Monthly Diary of County, Local Government, and 
Parish Business; Oaths in Supreme Court; Summary of Legis- 
lation of 1883; Alphabetical Index to the Practical Statutes; a 
Copious Table of Stamp Duties; Legal Time, Interest, Discount, 
Income, Wages and other Tables ; Probate, Legacy and Succession 
Duties ; and a variety of matters of practical utility. Published 
Amur ally. Thirty-eighth Issue. (Now ready.) 

Contains the most complete List published of the English Bar, and 
London and Country Solicitors, with date of admission and appointments, 
and is issued in the following forms, octavo size, strongly bound in cloth : — 

t. d. 

1. Two dayB on a page, plain 5 

2. The above, inteblbaved for Attendances 
S. Two days on a page, ruled, with or without money columns 

4. The above, intebleaved for Attendances . 

5. Whole page for each day, plain 

6. The above, intebleaved for Attendances 

7. Whole page for each day, ruled, with or without money cols. 

8. The above, interleaved for Attendances 

9. Three days on a page, ruled blue lines, without money cols. 

The Diary contains memoranda of Legal Business throughout the Tear, 

" An oxcellent work."— The Timet. 

•• A publication which has long ago secured to Itself the favour of the profession, and 
which, as heretofore, justifies by its contents the title assumed by it. " — Law Journal. 

" Contains all toe. information which could be looked for in snch a work, and gives it 
in a most convenient form and very completely. We may unhesitatingly recommend the 
work to onr readers."— Solicitors' Journal 

•• The ' Lawyer's Companion and Diary ' is a book that ought to be in the possession of 
•very lawyer, and of every man of business." 

44 The 'Lawyer's Companion' is, Indeed, wbat it is called, for it combines everything 
required for reference in the lawyer's office. " — Law Times. 

" It is a book without which no lawyer's library or office can be complete."— Irii h 
Law Timet. 

DICTIONARY.— The Pocket Law Lexicon.— Explaining 
Technical Words, Phrases and Maxims of the English, Scotch and 
Roman Law, to which is added a complete List of Law Reports 
with their Abbreviations. Second Edition, Revised and Enlarged. 
By HENRY G. RAWSON, B.A., of the Inner Temple, Esq., Bar- 
rister-at-Law. Fcap. 8vo. 1884. 6s. 6d. 

" A wonderful little legal Dictionary."— Indtrmaur't Law Students' Journal. 
*' A very handy, complete, and useful little work."— Saturday Review. ' 

Wharton's Law Lexicon.— Forming an Epitome of the 
Law of England, and containing full explanations of the Technical 
Terms and Phrases -thereof, both Ancient and Modern ; including 
the various Legal Terms used in Commercial Busii ess. Together 
with a Translation of the Latin Law Maxims and selected Titles from 
the Civil, Scotch and Indian Law. Seventh Edition, By J. M. 
LELY, Esq., Barrister-at Law, Editor of "Chitty's Statutes," &c 
Super-royal 8vo. 1883. 1/. 18*. 

" On almost every point both student and practitioner can gather information' from 
this invaluable book, which ought to be in every lawyer's office." — Gibson's Law Notes. 

" As it now stands the Lexicon contains all it need contain, and to those who value 
such a work it is made more valuable still." — Law Times, June 2, 1883. 

*+*AU standard Law Works a 'c kept in Stock, in law calf and other bindings. 
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DIGESTS.— Bedford.— Fide " Examination Guide*." 

Chitty's Index to all the Reported Cases decided 
in the several Courts of Equity in England, the Privy Council, and 
the House of Lords, with a selection of Irish Cases, on or relating 
to the Principles, Pleading, and Practice of Equity and Bankruptcy ; 
from the earliest period. The Fourth Edition, wholly revised, 
reclassified and brought down to the date of publication by 
WILLIAM FRANK JONES, B.C.L., M.A., and HENRY 
EDWARD HIRST, B.C.L., M.A., both of Lincoln's Inn, Esqrs., 
Barristero-at-Law. Volume I. Roy. 8vo. 1883. U lis. 6U 

%* This Volume contains the Titles "Abandonment" to '* Bank- 
ruptcy." The Title Bankruptcy is a Complete Digest of all eases 
including the Decisions at Common Law. 

Volume II. is in the press, and will be issued shortly. 
Fisher's Digest of Reported Decisions in all the 
Courts, with a Selection from the Irish; and 
references to the Statutes, Rules and Orders of Courts from 1756 
to 1883. Compiled and arranged by JOHN MEWS, assisted by 
CECIL MAURICE CHAPMAN, HARRY HADDEN WICKES 
SPARHAM, and ARTHUR HORATIO TODD, Barristers-at- 
Law. {In the press.) 

Mews' Digest of the Reported Decisions for 
the year 1883. By JOHN MEWS, Esq., Bamster-at-Law. 
Royal 8vo. 1884. 16s. 

Notanda Digest in Law, Equity, Bankruptcy, 
Admiralty, Divorce, and Probate Cases. — By 
H. TUDOR BODDAM, of the Inner Temple, and HARRY 
GREENWOOD and E. W. D. MANSON, of Lincoln's Inn, Esqrs., 
Barristers-at-Law. 
Third Series, 1873 to 1876 inclusive, half-bound. Net, 12. lis. 6U 
Ditto, Fourth Series, for the years 1877, 1878, 1879, 1880, 1881, 1882, 
and 1883, with Index. Each, net, U U 

Ditto, ditto, for 1884. By E. W. D. MANSON and PROCTER 
T. PULMAN, Esqrs., Barristers-at-Law. Plain Copy and Two 
Indexes, or Adhesive Copy for insertion in Text-Books (without 
Index). Annual Subscription, payable in advance. Net, 21s. 

%* The numbers are issued every alternate month. Each 
number contains a concise analysis t of every case reported in the 
Law Reports, Law Journal, Weekly Reporter, Law Times, and the 
Irish Law Reports, up to and including the cases contained in the 
parts for the current month, with references to Text-books, Statute?, 
and the Law Reports Consolidated Digest, and an alphabetical 
index of the subjects contained in eaoh number. 
DISCOVERY.— Hare's Treatise on the Discovery of 
Evidence.— Second Edition. By SHERLOCK HAKE, Bar- 
rister-at-Law. Post 8vo. 1877. 12*. 
Sichel and Chance's Discovery.— The Law relating to 
Interrogatories, Production, Inspection of Documents, and Dis- 
covery, as well in the Superior as in the Inferior Courts, together 
with an Appendix of the Acts, Forms snd Orders. By WALTER S. 
SICHEL, M.A., and WILLIAM CHANCE, M.A., Esqrs., Bar- 
risters-at-Law. Demy 8vo. 1883. 12*. 
" The work will, we thiiik, be very useful in practice, and may be confidentl 
recommended for use in judges' chambers." — Law Times. 

" It will be of much use to practitioners to be able to find, as we do in the work 
before us, an intelligent account of the whole set of decisions."— Solicitor* Journal. 
'• It ia evident that this work is the result of much careful and painstaking 
research, and we can confidently recommend it as a careful and convenient com" 
pendium, and particularly as likely to be of material assistance to those who ar» 
much engaged in judges' chambers or in the county courts."— Za» Ma garine. 
m AU standard Law ' S orkt are kept xn titucx, m law calf and other bindings. 
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OIVORCE.— Browne's Treatise on the Principles 
and Practice of the Court for Divorce and 
Matrimonial Causes:— With the Statutes, Boles. Fees 
and Forms relating thereto. Fourth Edition. By GEORGE 
BROWNE, Esq., Barrister-at-Law. Demy 8vo. 1880. U 4*. 

" The book is a clear, practical, and, so far as we have been able to test it, accurate 

exposition oi divorce law and procedure." — Solicitors' Journal. 

OOMICIL.— Dicey on the Law of Domicil as a branch 
of the Law of England, stated in the form of 
Rules.— By A. V . DICEY, B.C.L., Barrister-at-Law. Author of 
"Rules for the Selection of Parties to an Action." Demy8vo. 1879. 18«. 

EASEMENTS.— Goddard's Treatise on the Law of 

Easements.— By JOHN LEYBOURN GODDARD, Esq., 

Barrister-at-Law. Second Edition. Demy 8vo. 1877. 16s. 

" The book is invaluable : where the cases are silent the author has taken pains to 

ascertain what the law would be if brought into question."— Lam Journal 

" Nowhere has the subject been treated so exhaustively, and, we may add, so scientifi- 
cally, as by Mr. Godoard. We recommend it to the most careful study of the law student, 
as well as to the library of the practitioner."— low Timet. 

ECCLESIASTICAL LAW.— Dodd's Burial and other 
Church Fees and the Burial Act, 1880 :— With 
Notes. By J. T. DODD, M.A., Barrister-at-Law. Royal 12mo. 
1881. 4*. 

Phillimore's (Sir R.) Ecclesiastical Law. — The 
Ecclesiastical Law of the Church of England. With Supplement, 
containing the Statutes and Decisions to end of 1875. By the 
Bight Hon. Sib ROBERT PHILLIMOBE, D.O.L. 2 vols. 8vo. 
1878-76. 3J. 7*. 6d. 

ELECTIONS — Carter's Corrupt and Illegal Practices 
Prevention Act, 1883, with Notes and an Index. Edited 
by JOHN CORRIE CARTER, Esq., Recorder of Stamford. Form- 
ing a Supplement to Rogers on Elections.' 1 Royal 12mo. 1883. 5f. 

" Mr. Carter's notes are explicit, and serve the useful purpose of clearly indicating 
all alterations in the law." — The Law Times. 

FitzGerald.— Vide "Ballot." 

Rogers on Elections, Registration, and Election 
Agency. — Thirteenth Edition, including Petitions and Muni- 
cipal Elections and Registration. With an Appendix of Statutes 
and Forms. By JOHN CORRIE CARTER, of the Inner Temple, 
Esq., Barrister-at-Law. Royal 12mo. 1880. 1/. 12*. 

"Petition has been added, setting forth the procedure and the decisions on that 
subject ; and the statutes passed since the last edition are explained." — The Times. 

" A book of long standing and for information on the common law of elections, of 
which it contains a mine of extracts from and references to the older authorities, 
will always be resorted to."— Law Journal 

ELECTRIC LIGHTING.-Cunynghame's Treatise on the 
Law of Electric Lighting, with the Acts of Par- 
liament, and Rules and Orders of the Board of Trade, a Model 
Provisional Order, and a Bet of Forms, to which is added a Descrip- 
tion of the Principal Apparatus used in Electric Lighting, with 
Illustrations. By HENRY CUNYNGHAME, Barrister-at-Law. 
Royal 8vo. 1883. 12s. 6d. 

EMPLOYERS 1 LIABILITY ACT.— Macdonell.- Vide "Master and 
Servant." 
Smith.— Vide " Negligence." 

* * All standard Law Work* are kept in Stock, in law calf and other bindings. 
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EQUITY, and Vid* CHANCERY. 

Chitty's Index.- Fide "Digests." 

Seton's Forms of Decrees. Judgments, and 
Orders in the High Court of Justice and Courts 
of Appeal, haying especial reference to the Chancery Division, 
with Practical Notes. Fourth Edition. By R. H. LEACH, Esq., 
Senior Registrar of the Chancery Division ; F. 6. A. U7LLIAMS, 
of the Inner Temple, Esq. ; and the late EL W. MAT, E*q. ; suc- 
ceeded by JAMES EAST WICK, of Lincoln's Inn, Esq., Barristers- 
at-Law. 2 vols, in 8 parte. Royal 8vo. 1877—79. 4JL 10c 

* # * VoL II., Parts 1 and 2, separately, price each 11 10s. 
M The Editors of this new edition of 8eton deserve much praise for what is almost, if 
not absolutely, 'an innovation in law books. Jn treating of any division of their subject 
they have put prominently forward the result of the latest decisions, settling the law 
•ofar as it is ascertained, thus avoiding much useless reference to older cases. . . 
There can be no doubt that in a book of practice like Seton, it is much more important 
to-be able to see at once what the law is than to know how it has become what it is ; 
and the Editors have evidently taken great pains to carry out this principle in pre- 
senting the law on each division of their labours to their readers. M — TAs l%mst. 

" Of all the editions of ' Seton ' this is the best. . . . We can hardly speak too 
highly of the industry and intelligence which have been bestowed on the preparation 
of the notes." — Solicitor f Journal. 

*' Now the book is before us complete; and we advisedly say complete because it 
has scarcely over been our fortune to see a more eompleU ;aw book than this. Batten- 
sive in sphere, and exhaustive in treatise, comprehensive in matter, yet apposite in 
details, it presents all the features of an excellent work . . . The index, extend- 
ing 'over 878 pages, is a model of comprehensiveness and accuracy." — Lam Journal 

Smith's Manual of Equity Jurisprudence.— 
A Manual of Equity Jurisprudence for Practitioners and Students, 
founded on the Works of Story, Spenee, and other writers, and on 
more than, a thousand subsequent oases, comprising the Fundamental 
Principles and the points of Equity usually occurring in General 
Practice. By JOSIAH W. SMITH, B.C.L., Q.C. Thirteenth 
Edition. 12mo. 1880. 12s. &*. 

"There is no disguising the truth ; the proper mods to use this book Is to learn its pages 
by heart."— low HogasiHeumtRtvicv. 

•* It wtll be found as useful to the practitioner as to the student.*- Soliti*onf Journal. 

Smith's Practical Exposition of the Principles 
of Equity, illustrated by the Leading Decisions thereon. For 
the use of Students and Practitioners. By H. nARTHUB, SMITH, 

M. A., LL.B., Esq., Barrister-at-Law. Demy 8vo. 1882. 20s. 

" The book seems to us to be one of great value to students."— Solicitor^ Journal. 

" This is a most remarkable book, containing in a reasonable space more infor- 
mation, and that better arranged and conveyed, than almost any other law book 
of recent times which has come under our notice."— S*4urday Revit*. 

EXAMINATION GUIDES.— Bedford's Guide to the Pre- 
liminary Examination for Solicitors.— Fourth 
Edition. 12mo. 1874. iVeVd*. 

Bedford's Digest of the Preliminary Examina- 
tion Questions in Latin Grammar, Arith- 
metic, French Grammar, History and Geo* 
Qraphy, with the Answers. Second Edition. Demy8vo. 1882. 18*. 

Bedford's Preliminary Guide to Latin Gram- 
mar.— 12mo. 1872. Act, 3s. 

Bedford's Student's Guide to Srnith on Con- 
tracts; Demy 8vo. 1879. 8a 6U 

Bedford's Final Examination Cruide to Bank- 
ruptcy. —Fourth Edition. (In preparation.) 

Bedford's Student's Guide to the Ninth 'Edition 

of Stephen's New Commentaries onthetaws 

of England.— Third Edition. DetoySvb. 1884. 7s. 6d. 

*„* All standard Lav Works art kept in Stock, m taw calf and other binding 
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Bedford's Final Examination Digest : containing a 
Digest of the Fmal Examination Questions in matters of Law and 
Procedure determined by the Chancery, Queen's Bench* Common 
Pleas, and Exchequer Divisions of the High Court of Justice, and 
on the Law of Real and. Personal Property and the Practice of 
Conveyancing/ with the Answers. 8vo* 1879. 16*. 

" Will furnish students with a largo armoury of weapons with which to meet the 
attacks of the examiners of the Incorporated Law Society."— law Tims. 

Haynes' Lectures on Bankruptcy; originally de- 
livered before the members of the Liverpool Law Students' Asso- 
ciation. By JOHN F. HAYNES, LL.D., Author of the "Student's 
Leading Cases," &c. Koyal 12mo. 1884. 5*. 

Haynes and Nelham's Honours Examination 

Digest, comprising all the Questions in Conveyancing, Equity, 

Common Law, Bankruptcy, Probate, Divorce, Admiralty, and 

Ecclesiastical Law and Practice asked at the Solicitors' Honours 

Examinations since their establishment to the present time, with 

Answers thereto. By JOHN F. HAYNES, LL.D., Author of 

"Chancery Practice," "The Students' Leading Cases," &c, and 

THOMAS A, NELHAM, Solicitor (Honours). Demy 8vo. 1883. 15*. 

" Students going in for honours will find this one to their advantage."— Law Timet. 

" Answers are appended which, judging from an examination of several of them, 

appear to be careful and accurate/'— Sottdtor*' Journal. 

Shearwood's Law Student's Annual (Second Year). 
— Containing the Questions with short Answers to the Solicitor's and 
Bar Examinations, 1882 — 1883,' with Remarks and Comments 
thereon. A list of Books suggested for Students, Cases and im- 
portant Statutes for the year, Extracts from Law Students' Debating 
Societies, and the Prize Essay and Prize Answers to the Questions 
set last year. Edited by JOSEPH A. SHEARWOOD, Esq., Bar- 
rister-at-Law. Demy 8vo. 1884; 5*. 

■"This is a book of a thorough- character. . . . Much care and labour have 
evidently been expended on thi book, 'which will be found of great advantage to 
students."— Law Journal. 

" We know of no other manual which contains the same quantity of information 
in such a concise form."— Solicitors' Journal. 

"The remarks on the examinations are very interesting, and there are some 
valuable hints as to what books the candidate for honours and a pass respectively 
should use/' — Gibson's Law Notes. 

*»* A f**> copies of the first issue may still be had, price 5*. 

Shearwood's Student's Guide to the Bar, the 

Solicitor's Intermediate and Final' and the 

Universities Law Examinations.— With Suggestions 

• as to the books usually read, .and the passages therein to which 

attention should be paid. By JOSEPH A. SHEARWOOD, B.A., 

Esq., Barrister-at-law. 8vo. 1879. 5s. 6<2. 

*' Any student of average intelligence who conscientiously follows the path and obeys tl e 

instructions given him* by the author, need not fear to present himself as a candidate 

for any of the examinations to which this book Is intended as a guide.'*— Law Journal 

EXECUTORS. — Macaskie's Treatise on the Law ot 
Executors and Administrators, and of the Adminis- 
tration of the Estates of Dece ased Persons. With an Appendix 
of Statutes and Forms. By STUART CUNNINGHAM MA- 
CASKIE, of Gray's Inn, Esq., Barrister- at-Law. 8vo. 1881. 10s. 6a\ 
" An able summary of the law of administration, now forming one of the subjects 

set for the general examination for call to the bar." 
" 8tudents may read the book with advantage as an introduction to 'Williams.' and 

by practitioners not possessing the larger work it will undoubtedly be found 

useful."— Law Journal. 

Williams' Law of Executors and Adminis- 
trators.— Eighth Edition. By WALTER VAUGHAN 
WILLIAMS and ROLAND VAUGHAN WILLIAMS, Esqrs., 
Barristers-at-Law. 2 vols. Royal 8vo. 1879. SI. 16s. 

* * All standard Law Works are kept in Stock* in law calf and other bindings. 
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EXTRADITION.— Kirchner'sL'Extradition.— RecneilRenfer- 

mant in Extenso tous lee Trails oonclus iusqu'au ler Janvier, 
1888, entre lee Nations civilisees, et donnant la solution precise des 
difficnltes qui peuvent sorgir dans lenr application. Avec une Pre- 
face de Me GEORGES LACHAUD, Avocat a la Cour d'Appel de 
Paris. Public' sous let auspices de M. C. E. HOWARD VINCENT, 
Directeur des Affaires Crimmelles de la Police Me*tropolitaine de 
Londres. Par F. J. KIRCHNER, Attache* a la Direction des 
Affaires Criminelles. In 1 vol (1150 pp.) Royal 8vo. 2L 2*. 

FACTORS ACTS.— Boyd and Pearson's Factors Acts 
(1823 to 1877). With an Introduction and Explanatory Notes. 
By HUGH FENWICK BOYD and ARTHUR BEILBT 
PEARSON, Barristers-at^Law, and Joint Editors of " Benjamin's 
Treatise on the Sale of Personal Property." Royal 12mo. 1884. 6*. 

FACTORY ACTS.— Notcutt's Law relating to Factories 

and Workshops. Second Edition. 12mo. 1879. 9«. 

FARM. LAW OF.— Dixon's Law of the Farm.— A Digest of 

Cases connected with the Law of the Farm, and including the 

Agricultural Customs of England and Wales. Fourth Edition. 

By HENRT PERKINS, Esq., Barrister-at-Law. 8vo. 1879. U 6s. 

" It is impossible not to be struck with the extraordinary research that must have been 

used in the compilation of sucb a book as this.'*— Law Journal. 

* # * Supplement to above, containing the Agricultural Holdings (Eng- 
land) Act, 1883, with explanatory Notes and Forms; together with 
the Ground Game Act, 1880. By AUBREY J. SPENCER, Esq., 
Barrister-at-Law. Demy 8vo. 1883. 6*. 

FIXTURES.— Amos and Ferard on the Law of Fix- 
tures and other Property partaking both of a real and 
personal Nature. Third Edition. Revised and adapted to th e pre- 
sent state of the Law by C. A. FERARD and W. HOWLAND 
ROBERTS, Esqrs., Barristers-at-Law. Demy 8vo. 1883. 18*. 
" In accurate and well written work.**— -Saturday Review. 

14 The editors have accomplished their work satisfactorily. We have tested the 
new edition in numerous points, and on there we have found the modern cases and 
statutory provisions carefully inserted."— Solicitor** Journal, March 22, 1884. 

FOREIQN JUDGMENTS.— Piggott's Foreign Judgments 
their effect in the English Courts. Part I. The 
English Doctrine, Defences, Judgments in 
Rem. Status.— By F. T. PIGGOTT, M.A., LL.M., Esq., 
Barrister-at-Law. Royal 8vo. 1879-81. In 2 parts. Each lb*. 

FORMS.— Allen.— Vide "Pleading." 

Bullen and Leake.— Vide "Pleading." 

Chitty's Forms of Practical Proceedings in 

the Queen's Bench Division of the High 

Court of Justice: with Notes containing the Statutes, 

Rules and C ases re lating thereto. Twelfth Edition. By TH03. 

WILLES CHITTY, Esq., Barrister-at-Law. Demy8vo. 1883. 1U8*. 

"The forms themselves are brief and clear, and the notes accurate and to the 

point. The present edition brings the book into harmony with the new Rules of 

Procedure. We have tested it in various ways, and have found it wanting in no 

respect."— law Journal, March 22, 1884. 

Daniell's Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom ; 
with Dissertations and Notes. Being the Third Edition of " Daniell's 
Chancery Forms. n By WILLIAM HENBY UPJOHN, Esq., of 
Gray's Inn, &c., &c. Demy 8vo. 1879. 2JL 2*. 

Alt standard Lam Works are kept in Stock, in law catfand other bi*dmg$. 
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HIQH WAYS -Baker's Law of Highways in England 
and Wales, including Bridges and Locomotives. Comprising 
a succinct code of the several provisions under each head, the 
statutes at length in an Appendix ; with Notes of Cases, Forms, 
and copious Index. By THOMAS BAKER, of the Inner Temple, 
Esq., Barrister-at-Law. Royal 12mo. 1880. 15*. 

"This is distinctly a well-planned book, and cannot fail to be useful, not only to 
lawyers, but to those who may be locally engaged in the management of highways." — 
Law Journal. 

" The general plan of Mr. Baker's book is good. He groups together condensed 
statements of the effect of the provisions of the different Highway Acts relating to 
the same matter, giving in all cases references to the sections, which are printed m 
full in the appendix. To each condensed section, or group of sections, he appends a 
note, stating concisely the effect of the decisions." — Solicitor/ Journal. 

Chambers' Law relating to Highways and 
Bridges, being the Statutes in full and brief Notes of 700 
Leading Cases; together with the Lighting Act, 1838. By GEO. 
F. CHAMBEBS, Esq., Barrister-at-Law. 1878. 12*. 

HUSBAND AND WIFE.— Lush's Law of Husband and 
Wife ; within the Jurisdiction of the Queen's Bench and Chancery 
Divisions. By C. MONTAGUE LUSH, of Gray's Inn and North 
Eastern Circuit, Esq., Barrister-at-Law. Demy 8vo. 1884. 20*. 

" Looking to the extreme difficulty of the subject, we think the book a very good 
one." — Law Journal. 

" A law book of solid excellence .... will probably become the standard work 
on the subject." — Saturday Review. 

INLAND REVENUE CASES Highmore's Summary Pro- 

ceedings in Inland Revenue Cases in England 
and Wales. B> NATHANIEL JOSEPH HIGHMORE, of 
the Middle Temple, Esq., Barrister-at-Law, and of the Inland 
Revenue Department. Royal 12mo. 1882. 6*. 

" A complete treatise on procedure applied to cases undej the Revenue Act, and as 
a book of practice it is the best we have seen."— The Justice of the Peace, Jan. 28, 1882. 

INSURANCE.— Arnould on the Law of Marine Insu- 
rance.— Fifth Edition. By DAVID MACLACHLAN, Esq., 
Barrister-at-Law. 2 vols. Royal 8vo. 1877. 3J. 

" As a text book, 4 Arnould ' ts now all the practitioner can want, and we congratulate 
the editor upon the skill with which he has incorporated the new decisions."— Law Times. 

Lowndes on the Law of Marine Insurance.— By 
KICHARD LOWNDES. Author of "The Law of General 
Average," &c. Second Edition. (In preparation.) 

Lowndes' Insurable Interest and Valuations.— 
By RICHARD LOWNDES, Author of " The Law of General 
Average," "The Law of Marine Insurance/' &c. Demy 8vo. 
1884. 5*. 

INTERNATIONAL LAW — Amos' Lectures on Inter- 
national Law.— By SHELDON AMOS, M.A., Professor 
of Jurisprudence (including International Law) to the Inns of 
Court, Ac. Royal 8vo. 1874. 10*. 6a\ 

Dicey.— Vide "Domicil." 

Kent's International Law. — Kent's Commentary on 
International Law. Edited by J. T. ABDY, LL.D., Judge of 
County Courts. Second Edition. Crown 8vo. 1878. 10*. 6a\ 

" Altogether Dr. Abdy has performed his task in a manner worthy of his reputation. 
His book will be useful not only to Lawyers and Law Students, for whom it was primarily 
intended* out also for laymen."— SoHcUors' Journal. 
* # * All standard Law Works art kept in Stock, in law calf and other bindings. 
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INTERNATIONAL LAW.-Omlmieed. "" 

Levi's International Commercial Law. — Being the 
Principle* of Mercantile Law of the following and other Countries 
— via. : England, Ireland, Scotland, British India* British Colonies, 
Austria* Belgium, Brazil, Buenos Ayres, Denmark, France, Germany, 
Greece, Hans Towns, Italy, Netherlands, Norway, Portugal; Prussia, 
Russia, Spain, Sweden, Switzerland* United States, and Wurtemberg. 
By LEONE LEVI, Esq., F.S.A., F.S.&, Barrister^at-Law, Ac. 
Second Edition. 2 vols. Royal 8vo. 1868. 11. 15s. 

VattePs Law of Nations.— By JOSEPH CHITTY, Esq. 
Royal 6*o. 1884. 1L Is. 

Wheaton's Elements of International Liw; 

Second English Edition. Edited with Notes and Appendix of 

Statutes and Treaties. By A. C. BOYD, Esq., Barrister-at-Law. 

Author of a The Merchant Shipping Laws." Demy8vo. 1880. 12.10s. 

"Mr. Boyd, the latest editor, has added many useful notes? ** has inserted in the 

Appendix public documents of permanent value, and there is the prospect that, as edited 

by Mr. Boyd, Mr. Wheaton's volume will enter on a new lease of Hfe.*— The fM». 

" Both the plan and execution of the work before us deserves commendation. . . . 
The text of Wheaton is presented without alteration, and Mr. Dana's numbering of the 
sections is preserved. . . . The Index, which could not have been compiled, without 
much thought and labour, makes the book handy for reference."— £aw Journal. 

"Students who- require a knowledge of Wharton's text wiU find Mr.' Boyd's volume 
very convenient "—Lam Magazine. 

INTERROGATOMES.-^Siehel«nd Chance.— J^" Discovery." 
JOINT OWNERSHIP.-Foster.— Vide " Real Estate. 1 ' 
JOINT STOCKS.— Palmer.— Vide " Conveyancing" and "Company 
Law." 
Thring's (Sir H.) Joint Stock Companies' Law.— 
The Law and Practice of Joint Stock and other Companies, including 
the Companies Acts, 1862 to 1880, with Notes, Orders, and Rules in 
Chancery, a Collection of Precedents of Memoranda and Articles of 
Association, and all the other Forms required in Making, Administer- 
ing, and Winding-up a Company. By Sib HENRY THRING, 
K.C.B., The Parliamentary Counsel. Fourth Edition. By 6. A. B. 
FITZGERALD, Esq., M. A., Barrister-at- Law. Demy8vo. 1880lU6#. 
" The highest authority m the subject."— The Timet. 

" One of its most valuable features is its collection of precedents of Menda raxnoand 
Articles of Association, which has, in this Edition, been largely increased and im- 
proved." — Law Journal, 
JUDGMENTS.— Pig go tt.—Fuk "Foreign Judgments." 

Walker's Practice on Signing Judgment in 

the High Court of Justice. With Forms. By H. H. 

WALKER, Esq., of the Judgment Department, Exchequer Division. 

Crown 8vo. 1879. is. 6U 

" We think that solicitors and their clerks will find it extremely useful.'"— Law Journal. 

JUDICATURE ACTS -Whiteway's Hints on Practice ; or 
Practical Notes on the Judicature Acts, Orders, Rules and Regula- 
tions of the Supreme Court. Illustrated by the Latest Cases. 
Together with the Rules of the Supreme Court, 188*. With an 
Introduction, References, Notes, and Index. By A. R. WHITE- 
WAY, M.A., of the Equity Bar and Midland Circuit, Author of 
"Hints to Solicitors." Second Edition. Royal 12mo. 1883. 14*. 
Sold separately " Hints on Practice," with Cases and Index, 7s. (W. 
The Bnles.editedwith Notes, Cross References, and Index, Ump leather, 7a. 6o\ 
"This book contains an immense amount of useful information of a most practical 
character." — Gibson'* Law Notes. 

" Under the circumstances he has done wonders, for he has produced a serviceable 
new editiou of an already serviceable book, containing as much criticism and sugges* 
tions on the new Rules as is likely to be helpful to the practitioner."— Law Moffazint. 

V AU standard Law Works are kept in Stock, in law calf and ether bindings. 
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JUDICATURE AOTS.-a™tfn««*. 

Wilson's Supreme Court of Judicature Acts 
Rules of the Supreme Court, 1883, and Forms. 
With other Acts, Orders, Rules and Regulations relating to the 
Supreme Court. With Practical Notes. Fourth Edition. By M. 
D. CHALMERS, of the Inner Temple, and M. MUIR MACKEN- 
ZIE, of Lincoln's Inn, Barristers-at-Law. Royal 12mo. 1883. 25*. 

% # A LABGJC FAFBB EDITION FOR KABGHTAL NOTES. BOYAL 8vO. 1888. 30*. 

Extract from. Preface to the Fourth Edition.— ■•' The present edition contains the Rules 
of the Supreme Court, 1888, with notes and comments. Where a repealed rule is 
reproduced without alteration a reference to its former Order and number is given in 
the margin. Where a repealed rule is reproduced with modifications the marginal 
reference to it is preceded by the prefix qf. Where' a rule is new it is stated to be so 
in the note, and reference is made to any statute, consolidated order, or common law 
or Admiralty rule upon which it appears to be founded. 

" This edition further includes the provisions of the Bankruptcy Act, 1888, in so 
far us they relate to or affect the Supreme Court* and the Btatute Law Revision and 
Civil Procedure Act, 1888. We have also entirely re-constructed the Index." 

" All that can be expected is an accurate statement as to the sources of the rules, a 
short practical explanation cf the alterations affected by them, and copious cross- 
references. The editors have accomplished remarkably well all that could reasonably ' 
bo expected from them. Their notes to the rules are concise, clear, accurate and 
practical . . . The index to the book it* greatly improved.— Solicitors* Journal. 

'* Wilson's 'Judicature Acts' remains what it always was, one of the most handy 
as well as one of the best appreciated editions of the Acta"— Law Magazine. 

" Wilson's * Judicature Acts ' is now the latest, and we think it is the most con- 
venient of the works of the same class. . . . The practitioner will find that it 
supplies all his wants."— io* Timet. 

JUSTINIAN, INSTITUTES OF;-Mears.— Vide "Roman Law." 

Ruegg's Student's " Auxilium " to the Institutes 
of Justinian. — Being a complete synopsis thereof in the form 
of Question and Answer. By ALFRED HENRY RUEGG, of the 
Middle Temple, Barrister-at-Law. Post 8vo. 1879. 5i. 

"The fetmdent will be greatly* assisted m -clearing and arraaghlg his knowledge by a 
work of this kind."— Law Journal. 

JUSTICE OF THE PEACE.— Burn's Justice of the Peace 
and Parish Officer.— Edited under the Superintendence 
of JOHN BLOS8ETT MAITLE, Esq., Q.C. The Thirtieth Edition. 
Five large vols. 8vo. 1869. 71. 7s, 

Stone's Practice for Justices of the Peace, Justices 
Clerks and Solicitors at' Petty and Special Sessions, in Summary 
matters, and Indictable Offences, with a list of Summary Convic- 
tions, and matters not Criminal. With Forms. Ninth Edition. By 
W.H.MAON AM ABA, Esq., Barrister-at-Law, Demy 8vo. 1882. 25«. 

" A very creditable effort has been made to condense and abridge, which has been 
successful, whilst the completeness of the work has not been impaired. "—Law Timet, 

Wig ram's Justices* Nbte Book:— Containing a short 
account of the Jurisdiction and Duties of Justices, and an Epitome 
of Criminal Law. By W. KNOX WIGRAM, Esq., Barrister-at- 
Law, J.P. Middlesex and Westminster. Third Edition. With a 
copious Index. Royal 12mo. 1883. 12*. 6d. 

44 We have found in it all the information which a Justice can require as to recent 
legislation."— The Time. 

* 4 This is altogether a capital book. Mr. Wigram is a good lawyer and a good 
justices* lawyer. ,—Law Journal. 
'* We can thoroughly recommend the volume to magistrates."— Law TinUt. 

LANE* ACT.^See * Settled* Estates."— Middleton. 

• # * All standard Law Works are kept in Stock, in law calf and other bindings. 
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LAND TAX.— Bourdin's Land Tax.— An Exposition of the 
Land Tax ; its Assessment and Collection, with a statement of the 
rights conferred by the Redemption Acts. By MARK A. BOUR- 
DIN (late Registrar of Land Tax). Second Edition. 1870. 4*. 

LANDLORD AND TENANT.— Woodf all's Law of Landlord 
and Tenant.— With a full Collection of Precedents and 
Forms of Procedure. Containing also an Abstract of Leading Pro- 
positions, and Tables of certain Customs, of the Country. Twelfth 
Edition. In which the Precedents of Leases have been revised and 
enlarged, with the assistance of L. G-. GL Bobbins, Esq. By J. M. 
LELY, Esq., Barrister-at-Law. Royal 8vo. 1881. 12. 18s. 

"The editor bas expended elaborate industry and systematic ability in making the 

work as perfect as possible."— SoHeUort* Journal 

LANDS CLAUSES ACTS.— Jepson's Lands Clauses Con- 
solidation Acts: with Decisions, Forms, & Table of Costs. By 
ARTHUR JEPSON, Esq., Barrister-at-Law. Demy 8vo. 1880. 18s. 
The work concludes with a number of forms and a remarkably good index."— 



" As far as we have been able to discover, all the decisions have been stated, and 
the effect of them correctly given."— Law Journal. 

LAW LIST.— Law List (The).— Comprising the Judges and Officers 
of the different Courts of Justice, Counsel, Special Pleaders, 
Draftsmen, Conveyancers, Solicitors, Notaries, &o, in R«gl<w»d 
and Wales ; the Circuits, Judges, Treasurers, Registrars, and High 
Bailiffs of the County Courts ; Metropolitan and Stipendiary 
Magistrates, Official Receivers under the Bankruptcy Act, Law and 
Public Officers, in England, and the Colonies, Foreign Lawyers with 
their English Agents, Sheriffs, Under-Sheriffs, and their Deputies, 
Clerks of the Peace, Town Clerks, Coroners, &c, &c, and Commis- 
sioners for taking Oaths, Conveyancers Practising in England under 
Certificates obtained in Scotland. So far as relates to Special 
Pleaders, Draftsmen, Conveyancers, Solicitors, Proctors and Notaries. 
Compiled by JOHN SAMUEL PURCELL, of the Inland Revenue 
Office, Somerset House, Registrar of Stamped Certificates, and of 
Joint Stock Companies, and Published by the Authority of the 
Commissioners of Inland Revenue. 1884. {Net Cash, 9s.) 10«. 6a\ 

LAW REPORTS. — A very large Stock of second-hand and new Reports. 

Prices on application. 
LAW STUDENT'S ANNUAL.— Vide "Examination Guides." 
LAW SUIT.— The Humourous Story of Farmer Bump- 
kin's Law Suit. By RICHARD HARRIS. Barrister-at- 
Law, Author of " Hints on Advocacy." Second Edition. Royal 

12mo. 1883. 6s. 

44 Most of the standing grievances of suitors find a place in this book."— Law I%mm. 

LAWYER'S COMPANION.— Vide "Diary." 

LEADING CASES.— Ball's Leading Cases on the Law of 
Torts, with Notes. Edited by W. E. BALL, LL.D., Esq., Barris- 
ter-at-Law, Author of " Principles of Torts and Contracts." Royal 
8vo. 1884. 21s. 

Haynes' Student's Leading Cases. Being some of 
the Principal Decisions of the Courts in Constitutional Law, Com- 
mon Law, Conveyancing and Equity, Probate, Divorce, Bankruptcy, 
and Criminal Law. With Notes for the use of Students, Second 
Edition. By JOHN F. HAYNES, LL.D. {In the press.) 

44 Will prove of great utility, not only to Students, but Practitioners. The Notes are 
dear, pointed and concise."— law limes. 

"We think that this book will supply a want the book is singularly well 

arranged for reference."— Law Journal. , 

* # * All standard Law Works are kept in 8tock t inla«> calf and otker binds***. 
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LEADING CASES.-****"** 

Shirley's Leading Cases. — A Selection of Leading Cases 

in the Common Law, with Notes, and a Sketch of some of the prin- 
cipal changes introduced by the Rules of Supreme Court, 1883. By 
W. SHIRLEY SHIRLEY, M.A., B.C.L., Esq., Barrister-at-Law. 
Second Edition. Demy8vo. 1883. 15*. 

"The book is deserving of high praise, and we commend it in all confidence." — 
Qibton't Law NoU» y April, 1883. 

" The selection is very large, though all are distinctly 'leading cases,' and the notes 
are by no means the least meritorious part of the work."— law Journal. 

" Mr. Shirley writes well and clearly, and evidently understands what he is writing 
about "—Lttw Timet 

LEGACY DUTIES- Vide " Taxes on Succession." 
LEXICON.— Vide "Dictionary.' 1 

LIBEL AND SLANDER.-Odgers on Libel and Slander.— 
A Digest of the Law of Libel and Slander, with the Evidence, Pro- * 
cedore and Practice, both in Civil and Criminal Cases, with 
Precedents of Pleadings. With Appendix of Statutes including 
the Newspaper Libel and Registration Act, 1881. By W. BLAKE 
ODGERS, M.A., LL.D., Barrister-at-Law. Demy 8vo. 1881. 24*. 
" We have rarely examined a work which shows so much industry. 
. . So good if the book, which in its topical arrangement is vastly 
superior to the general run of law books, that criticism of it is a compli- 
ment rather than the reverse.'' — Law Journal. 

"The excuse, if one be needed, for another book on Libel and Slander, and that an 
English one, may be found in the excellence of the author's work. A clear head and 
a skilled hand are to be seen throughout." — Extract from Prtfaee to American reprint. 

LIBRARIES AND MUSEUMS.— Chambers' Digest of the 
Law relating to Public Libraries and 
Museums and Literary and Scientific Insti- 
tutions generally. Second Edition. By G. E. CHAM- 
BERS, Barrister-at-Law. Imperial 8vo. 1879. 8s 6U 

LICENSING.— H indie's Treatise on the Legal Status of 
Licensed Victuallers and other License- 
Holders, as affected by recent Legislation 
and Decisions ; containing a full Report of the Proceedings 
and Judgment in the recent Darwen Licensing Appeals, with Notes. 
Third Edition. By FREDK. G. HINDLE, Esq., Solicitor. 
Demy 8vo. 1883. Net, 2*. 6d 

Lely and Foulkes' Licensing Acts, 1828, 1869, 
1872, and 1874; containing the Law of the Sale of Liquors 
by Retail and the Management of Licensed Houses ; with Notes to 
the Acts, a Summary of the Law, and an Appendix of Forms. 
Second Edition. By J. M. LELY and W. D. I. FOULE^S, 
Esqrs., Barristers-at-Law. Royal 12mo. 1874. 8*. 

LUNACY.— Elmer's Practice in Lunacy.— Seventh Edition. 
By JOSEPH ELMER, of the Office of the Masters in Lunacy. 

(In preparation.) 

MAGISTERIAL LAW.— Shirley's Elementary Treatise 

on Magisterial Law, and on the Practice of 

Magistrates' Courts.— By W. SHIRLEY SHIRLEY, 

M.A., B.G.L., Esq., Barrister-at-Law. Royal 12mo. 1881. 6s. 6U 

Wig ram. — Vide "Justice of the Peace." 

MARRIED WOMEN'S PROPERTY. — Smith's Married 
Women's Property Act, 1882, with an Introduction 
and Critical and Explanatory Notes, together with the Married 
Women's Property Acts, 1870 and 1874, &c. Second Edition. By 
H. ARTHUR SMITH, Esq., Barrister-at-Law. Royal 12mo. 
1884. 6*. 

" There are some excellent critical and explanatory notes, together with a good 

index, and reference to something like two hundred decided cases."— Law Tinui. 

• * All itandard Law Works are kept in Stock, tn taw calf and other bindings 
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MASTER AND SERVANT.— Macdonell's Law of Master 

and Servant. Part I, Common Law. Fart II, Statute Law. 

By JOHN MACDONELL, MA., Esq., Barrister-at-Law. Demy 

8vo. 1883. 11 5*. 

"Mr. Maodonell has done his work thoroughly and well. He has evidently 

bestowed great care and labour on his task, and has, therefore, produced a work 

which will be of real value to the practitioner. The information, too, is presented in 

* most accessible form."— Late Time*, January 27, 1888. 

MAYOR'S COURT PRACTICE.— Candy's Mayor's Court 
Practice.— The Jurisdiction, Process, Practice, and Mode of 
Pleading in Ordinary Actions in the Mayor's Court, London (commonly 
called the "Lord Mayor's Court"). Founded on Brandon. By 
GEORGE CANDY, Esq., Barrister-at-Law. Demy 8vo. 1879. 14*. 

MERCANTILE LAW.— Russell's Treatise on Mercantile 
Agency. Second Edition. 8vo. 1873. 14*. 

Smith's Compendium of Mercantile Law. — Ninth 
Edition. By G. M. DOWDESWELL, of the Inner Temple, Esq., 
one of Her Majesty's Counsel. Royal 8vo. 1877. XL 18*. 

Tudor's Selection of Leading Cases on Mercan- 
tile and Maritime Law.— With Notes. By O. D. TUDOR, 
Esq., Barrister-at-Law. Third Edition. Royal 8vo. 1884. 21. 2*. 
Wilson's Mercantile Handbook of the Liabili- 
ties of Merchant, Shipowner, and Under- 
writer on Shipments by General Vessels. By 
ALEXANDER WILSON, Solicitor and Notary. Royal 12mo 
1883. 6s. 

METROPOLIS BUILDING ACTS-- Wool rych's Metropoli- 
tan Building Acts, together with such clauses of the Metro- 
polis Management Acts as more particularly relate to the Building 
Acts, with Notes and Forms. Third Edition. By W. H. MAC- 
NAM ARA, E*q., Barrister-at-Law. 12mo. 1882. 10*. 
" We may safely recommend this new edition to those who have to find their way 

among these statutes."— The Builder, March 81, 1888. 

MEXICAN LAW.— Hamilton's Mexican Law.— A compila- 
tion of Mexican Legislation affecting Foreigners, Rights of 
Foreigners, Commercial Law, Property Real and Personal, Rights 
Pertaining to the Inhabitants of the Republic, Sales, Prescription, 
Mortgages, Insolvency, Liens, Bights of Husband and Wife, Dona- 
tions, Dower, Quit-Rent, Leases, Inheritance, Commercial Com- 
panies, Partnership, Agency, Corporations, Ac. ; Procedure, Attach- 
ment, Levy under Execution, Property Exempt, Registry, Ac. : 
Land Laws and Water Rights, Mexican Constitution,- Jurisdiction 
of Courts, Writ of Amparo, Extracts from Treaties, Mexican 
Decisions of Federal and State Courts, and Mexican Mining Law. 
Annotated. By LEONID AS HAMILTON, Attorney-at-Law. 
Demy 8vo. 1882. 18*. 

MINES.— Rogers' Law relating to Mines, Minerals 
and Quarries in Great Britain and Ireland, 
with a Summary of the Laws of Foreign States, Ac Second 
Edition Enlarged. By ARUNDEL ROGERS, Esq., Judge of 
County Courts. 8vo. 1876. 12. 11*. 64. 

"The volume will prove invaluable as a work of legal reference."— The Mining JournaL 

MONEY SECURITIES — Cavanagh's Law of Money Secu- 
rities. — In Three Books. I. Personal Securities. IX Securities 
on Property. III. Miscellaneous; with an Appendix of Statutes. 
By C. CAVANAGH, B.A., LL.B. (Lond.), of the Middle Temple, 
Esq., Barrister-at-Law. In 1 vol. Demy 8vo. 1879. 21*. 

"An admirable synopsis of the whole law and pactice with regard to securities 

of every sort.* — Saturday Review. 

%* Alt standard Law Works art kept in Stock, in law coif and other bindings. 
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MORTGAGE.— Coote's Treatise on the Law of Mort- 
gage. — Fourth Edition. Thoroughly revised. - By WILLIAM 
WYLLYS MACKESON, Esq., one of Her Majesty's Counsel. 
In I Vol. (1436 pp.) Royal 8vo. 1880. 2J. 2#. 

1 'A complete, terse, and practical treatise for the modern lawyer."— Solicitors' Journal. 
" Will be found a valuable addition to the library of every practising lawyer."— 
Law Journal. 

MUNICIPAL CORPORATIONS.- Lely's Law of Municipal 
Corporations. — Containing the Municipal Corporation Act, 
1882, and the Enactments incorporated therewith, with a Selection 
of Supplementary Enactments, including therein the Electric light- 
ing Act, 1882, with Notes thereon. By J. M. LELY, Esq., Bar- 
rister-at-Law. Editorof "Chitty's Statutes," &c. Demy 8vo. 1882. 15*. 
" An admirable edition of one of the mo*t important consolidating statutes of the 

year. . . . The summary is tersely written, and the notes appear to be to the 

point. Nothing required for the due understanding and working of the Act seems 

to be absent." — Law Journal. 

NAVY.— Thring's Criminal Law of the Navy, with an 
Introductory Chapter on the Early State and Discipline of the Navy, 
the Rules of Evidence, and an Appendix comprising the Naval 
Discipline Act and Practical Forms. Second Edition. By 
THEODORE THRING, Barrister-at-Law, and C. E. GIFFORD, 
Assistant-Paymaster, Royal Navy. 12mo. 1877. 12*. 6d. 

NEGLIGENCE — Smith's Treatise on the Law of 
Negligence, with an Introduction and Notes. Second Edition. 
By HORACE SMITH, B.A., Esq., Barrister-at-Law, Recorder of 
Lincoln, Editor of "Addison on Contracts." (In the pros). 

NISI PRIUS.— Roscoe's Digest of the Law of Evidence 
on the Trial of Actions at Nisi Pri us.— Fifteenth 
Edition. By MAURICE POWELL, Esq., Barrister-at-Law. 

Un the press. ) 

NOTARY.— Brooke's Treatise on the Office and Prac- 
tice of a Notary of England.— With a full collection of 
Precedents. Fourth Edition. By LEONE LEVI, Esq., FJ3.A., 
of Lincoln's Inn, Barrister-at-Law. 8vo. 1876. 1& 4*. 

OATHS.— Braithwaite's Oaths in the Supreme Courts 
of Judicature. — A Manual for the use of Commissioners to 
Administer Oaths in the Supreme Courts of Judicature in England 
and Ireland, &c. Fourth Edition. By T. W. BRAITHWAITE, 
of the Central Office. Fcap. 8vo. 1881. 4*. 6tt 

" Tbe^ecognised guide of commissioners to administer oaths."— Solicitor*' Journal. 

PAMPHLETS.— The Battle for Right (Der Kampf urn's Recht). 
By GEHEIM-JUSTIZRATH Dr VON IHERING, Professor 
Der Rechte zu G ttingen. Translated by PHILIP A ASH- 
WORTH, B.A., Esq., Barrister-at-Law. Royal 12mo. 1883. Net2s.6d. 

PARISH LAW.— Steer's Parish Law; being a Digest of the 

Law relating to the Civil and Ecclesiastical Government of Parishes 

and the Relief of the Poor. Fourth Edition. By W. H. MAC- 

NAMARA, Esq., Barrister*at-Law. Demy 8vo. 1881. 16*. 

" An exceedingly useful compendium of Parish Law. 1 — Law limes. 

PARTNERSHIP.— Pollock's Digest of the Law of Part- 
nership.— Third Edition. By FREDERICK POLLOCK, Esq., 
Barrister-at-Law. Author of " Principles of Contract at Law and in 

Equity." Demy 8vo. (In the press.) 

" Of the execution of thy work, we can speak in terms of the highest praise. The 
language is simple, concise, and clear. "—Law Magazine. 

" Mr. Pollock s work appears eminently satisfactory . . . the book is praise- 
worthy in design, scholarly and complete in execution." — Saturday Review. 
♦ # # All standard Lzw Works are kept in Stock, in law calf and other bindings. 
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PATENTS. — Aston's (T.) Patents, Designs and Trade 

Marks Act, 1883, with Notes and Index to the Act, Rules 

and Forms. By THEODORE ASTON, Q.C., of Lincoln's Inn. 

Royal 12mo. 1884. 6*. 

Munro's Patents. Designs and Trade Marks 

Act, 1883, with the Roles and Instructions, together with Plead- 
ings, Orders and Precedents. By J. E. CRAWFORD MUNRO, 
of the Middle Temple, Esq., Barrister-at-Law. Royal 12mo. 10*. 672. 
Thompson's Handbook of Patent Law of all 
Countries.— By Wm. P. THOMPSON, Head of the International 
Patent Office, Liverpool. Sixth Edition. 12 mo. 1834. Net, 2*. 6rf. 

PAWN. — Turner's Contract of Pawn, as it exists at 
Common Law, and as modified by the Factors' Acts, the Pawn- 
brokers' Acts, and other Statutes. By FRANCIS TURNER, Esq., 
Barrister-at-Law. Second Edition. 8vo. 1883. 12c 

Turner's Pawnbrokers' Act, 1872.— With Explanatory 
Notes. By FRANCIS TURNER, Esq., Barrister-at-Law. Third 
Edition. 1883. Net, 2s. 6<L 

PERPETUITIES.— Marsden's Rule against Perpetui- 
ties. — A Treatise on Remoteness in Limitation ; with a chapter 
on Accumulation and the Thelluson Act. By REGINALD G. 
MARSDEN, Esq., Barrister-at-Law. Demy 8vo. 1883. !6*. 

" Mr. Marsden's work is entitled to be called a new one both in treatment and in 

design. He has handled a difficult subject with intelligence and clearness. " — Law Time* 

PERSONAL PROPERTY.— Shearwood's Concise Abridg- 
ment of the Law of Personal Property : showing 
analytically its Branches and the Titles by which it is held. By 
J. A'. SHEARWOOD, Esq., Barrister-at-Law. 1882. 5*. 6dL 

' Will be acceptable to many students, as giving them, in fact, a ready-made note 
book."— Jndermaur's Law Students' Journal. 

Smith.— Vide " Real Property." 
PLEADING.— Allen's Forms of Indorsements of Writs 
of Summons, Pleadings, and other Proceed- 
ings in the Queen's Bench Division prior to 
Trial, pursuant to the Rules of the Supreme 
Court, 1883 ; with Introduction, showing the principal changes 
introduced by these Rules, and a Supplement of Rules and Forms 
of Pleadings applicable to the other Divisions. By GEORGE 
BAUGH ALLEN, Esq., Special Pleader, and WILFRED B. 
ALLEN, Esq., Barrister-at-Law. Royal 12mo. 1883. 18*. 

" A most excellent handbook and guide to those who are called upon to foame in- 
dorsements and pleadings under the new system. ... A work which will be very 
useful to moat legal practitioners." — Solicitor*' Journal, November 10, 1883. 

44 The learned authors have done their work well and supply a large number of 
precedents, which if not fitting every case that may arise in practice, will in many 
instances be actually in point, besides providing useful hints and suggestions. " — 
Law Magazine. 

Bullen and Leake's Precedents of Pleadings, 
with Notes and Rules relating to Pleading. Fourth Edition. 
By THOMAS J. BULLEN, Esq., Special Pleader, and CYRIL 
DODD, Esq., Barrister-at-Law. Part I. Royal 12mo. 1882. 
(Part II. in the press.) 1L 4s. 

POISONS. — Reports of Trials for Murder by Poi- 
soning; by Prussic Acid, Strychnia, Anti- 
mony, Arsenic and Aconitine; including the trials 
of Tawell, W. Palmer, Dove, Madeline Smith, Dr. Pritchard, 
Smethurst, and Dr. Lamson. With Chemical Introductions and Notes 
on the Poisons used. By G.LATHAM BROWNE, Esq., Barrister- 
at-Law, and C. G. STEWART, Senior Assistant in the Laboratory 
of St. Thomas's Hospital, &c. Demy 8vo. 1883. 12*. 6d. 

"The work will be found alike useful to the lawyer as to the medical man •»_ 

law Times. 

S All standard Law Works are htpt in Stock, in law caff and other bindings. 



U9, CHANCERY LANE, LONDON, W.C. 25 

POWERS.— Farwell on Powers.— A Concise Treatise on 

Powers. By GEORGE FARWELL, B.A., of Lincoln's Inn, Esq., 

Barrister-at-Law. 8vo. 1874. 11. If . 

M We recommend Mr. FarwelTs book as containing within a small compass what would 

otherwise have to be sought out in the pages of hundreds of confusing reports.*— The Law. 

PROBATE.— Browne's Probate Practice : a Treatise on the 
Principles and Practice of the Court of Probate, in Contentious and 
Non-Contentious Business. Revised, enlarged, and adapted to the 
Practice of the High Court of Justice in Probate business. By L. D. 
POWLES, Barrister-at-Law. Including Practical Directions to 
Solicitors for Proceedings in the Registry. By T. W. H. OAKLEY, 

of tbe Principal Registry, Somerset House. 8vo. 1881. 12. 10*. 

" This edition will thus supply the practitioners in both branches of the profession 
with all the information that they may require in connection with the probate of 
wills."— The Times. 

" In its present form this is undoubtedly the most complete work on the Practice 

of the Court of Probate This is strictly a practical book. No principle 

of law, statute or form which could be of service to the practitioner in the Probate 
Division appears to have been omitted."— The Law Times. 

PUBLIC HEALTH.— Chambers' Digest of the Law re- 
lating to Public Health and Local Govern- 
ment.— With Notes of 1260 leading Cases. The Statutes 
in fulL A Table of Offences and Punishments, and a Copious 
Index. Eighth Edition (with Supplement corrected to February 8, 
1883). Imperial 8vo. 1881. 12. 14s. 

Or, the above with the Law relating to Highways and Bridges. 21. 

PUBLIC MEETINGS.— Chambers' Handbook for Public 
Meetings, including Hints as to the Summoning and Manage- 
ment of them. By GEORGE F. CHAMBERS, Esq., Barrister- 
at-Law. 12mo. 1878. Net, 2s. 6U 

QUARTER SESSIONS.— Leeming <& Cross's General and 
Quarter Sessions of the Peace. — Their Jurisdiction 
and Practice in other than Criminal matters. Second Edition. By 
HORA TIO LLOYD, Esq., Judge of County Courts, and H. F. 
THURLOW, Esq., Barrister-at-Law. 8vo, 1876. It It. 

Pritchard's Quarter Sessions.— The Jurisdiction, Practice 
and Procedure of the Quarter Sessions in Criminal, Civil, and Appellate 
Matters. By THOS. SIRRELL PRITCHARD, of the Inner Temple, 
Esq., Barrister-at-Law, Recorder of Wenlock. 8vo. 1875. 21. 2s. 

RAILWAYS.— Browne and Theobald's Law of Rail- 
way Companies.— Being a Collection of the Acts and Orders 
relating to Railway Companies, with Notes of all the Cases decided 
thereon, and Appendix of Bye-Laws and Standing Orders of the 
House of Commons. By J. H. BALFOUR BROWNE, Esq., 
Registrar to the Railway Commissioners, and H. S. THEOBALD, 
Esq., Barristers-at-Law. Demy 8vo. 1881. 1/. 12*. 

11 Contains in a very concise form the whole law of railways. **— The Times. 

" A marvel of wide design and accurate and complete fulfilment. . . A complete 
and valuable repository of all the learning as to railway matters."— Saturday Review. 

" As far as we have examined the volume the learned authors seem to have pre- 
sented the profession and the public with the most ample information to be found 
whether they want to know how to start a railway, how to frame its bye-laws, how 
to work it, how to attack it for injury to person or property, or how to wind it up." 
—Law Times. 

RATES AND RATING.— Castle's Practical Treatise on 
the Law of Rating. Second Edition. By EDWARD 
JAMES CASTLE, of the Inner Temple, Esq., Barrister-at-Law. 

(In the press.) 
V M***dairdLawW<>rUan^ 
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RATES AND RATING.-**"***"* 

Chambers' Law relating to Hates and Rating ; 
with especial reference to the Powers and Duties of Bate-levying 
Local Authorities, and their Officers. Being the Statutes in fall 
and brief Notes of 550 Gases. By G. F. CHAMBERS, Esq., 
Barrister-at-Law. Imp. 8vo. 1878. Reduced to 10s. 

REAL ESTATE.— Foster's Law of "Joint Ownership 
and Partition of Real Estate. By EDWARD JOHN 
FOSTER, M.A., late of Lincoln's Inn, Barrister-at-Law. 8vo. 
1878. 10*. 6U 

REAL PROPERTY.— Greenwood's Real Property Sta- 
tutes. Second Edition. By HARRY GREENWOOD, M.A., 
Esq., Barrister-at-Law. (In the press.) 

Leake's Elementary Digest of the Law of Pro- 
perty in Land.— Containing : Introduction. Part I. The 
Sources of the Law.— Part II. Estates in Land. By STEPHEN 
MARTIN LEAKS!, Barrister-at-Law. 8vo. 1874. 11 2s. 

Shearwood's Real Property.— A Concise Abridgment 
of the Law of -Real Property and an Introduction to Conveyancing. 
Designed to facilitate the subject for Students preparing for 
Examination (incorporating the changes effected by the Convey- 
ancing Act). By JOSEPH A. SHEARWOOD, of Lincoln's Inn, 

Esq., Barrister-at-Law. Second Edition. Demy8vo. 1882. 7*. 64. 

' We heartily recommend the work to students for any examination on real pro- 
perty and conveyancing, advising them to read it after a perusal of other works and 
shortly before going in for the examination."— Law Student* Journal. 

" A very useful little work, particularly to students just before their examination." 
—Qibeon's Law Note*. 

" Excellently adapted to its purpose, and is in the present edition brought well 
down to date. — Law Magazine. 
, " A very excellent specimen of a student's manual'" — Law Journal, May 20, 1882. 

"Will be found useful as a stepping-stone to the study of more comprehensive 
works."— Law Tims*. 

She 1 ford's Real Property Statutes.— Ninth Edition. 
ByT. H. CARSON, Esq., Barrister-at-Law. (In the press.) 

Smith's Real' and Personal Property.— A Com- 
pendium of the Law of Real and Personal Property, primarily 
connected with Conveyancing. Designed as a second book for 
Students, and as a digest of the most useful learning for Practi- 
tioners. By JOSIAH W. SMITH, B.C.L., Q.C. Sixth Edition. 
(Enlarged, and embodying the alterations made by the recant Sta- 
tutes.) By the AUTHOR and J. TRTJSTRAM, LL.M., of Lin- 
coln's Inn, Barrister-at-Law. 2 vols. 8vo. (Nearly ready.) 21. 2s. 
" He hat given to the student a book which he may read over and oyer again with profit 
and pleasure."— law Tunes. 

" The work before us n ill, we think, be found of very great service to the practitioner." 
—SoMcUon? Journal 

REGISTRATION.— Browne's(G.Lathom)Parliamentary 
and Municipal Registration Act, 1878 (41 & 42 
Vict. cap. 26) ; with an Introduction, Notes, and Additional 
Forms. By G. LATHOM BROWNE, of the Middle Temple, Esq., 
Barrister-at-Law. 12mo. 1878. 6s. 6d. 

Rogers.— Vide « Elections." 

REGISTRATION CASES.— Hop wood and Coltman's 
Registration Cases.— Vol. I. (1868-1872). Nct,2LlSe. Call 
Vol. II. (1873-1878). Net, 21. 10*. Calf. 
Coltman's Registration Cases.— Vol, I. Part L (1879 
—80. Net,l0s. Part II. (1880). Net,Zs.6d. Part IIL( 1881). Net, fe. 
Part IV. (1882). Net, is. 

, *•* M standard Law Works are kept in Stock, in law ea\f and other bindings. 
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ROMAN LAW.— Greene's Outlines of Roman Law. 
Consisting chiefly of an Analysis and Sum mary of the Institutes. 
For the use o! Students. By T. WHITCOMBE GREENE, 
Barrister-at-Law.. Fourth Edition. Foolscap 8 vo. 1884. Is. 6d. 
Mears' Student's Gaius and Justinian.— The Text 
of the Institutes of Gaius and Justinian, The Twelve Tables, 
and the CXVIII. and CXXVII. Novels, with Introduction and 
Translation by T. LAMBERT MEARS, M.A, LL.D.,of the Inner 
Temple, Barrister-at-Law. Post 8vo. 1882. 18#, 

" The translation seoms to be carefully done, and displays more neatness and 

elegance than is usually found in renderings of Roman legal texts."— The Times. 

Mears* Student's Ortolan.— An Analysis of M. Ortolan's 
Institutes of Justinian, including the History and 
Generalization of Roman Law. By T. LAMBERT MEARS, 
M.A., LL.D. Lond., of the Inner Temple, Barrister-at-Law. 
Publishedbypermissiw of the laUM. Ortolan. Post8vo. 1876. 12s. 6d. 

Ruegg.— Vide "Justinian." 

Ryan's Questions on Roman Law. By Lieut. -Colonel 
E. H. RYAN (late Royal Artillery), Student-at-Law, of Lincoln's 
Inn. Post 8vo. 1884. 3«. 6d\ 

RULES OF THE SUPREME COURT: The Supreme Court 
Funds Rules. With Introduction, Notes, Forms of Orders 
in use in the Chancery Registrar's Office, other Practical Forms, and 
an Index. To which are added the new Order as to Court Fees, 
the Rules as to Examiners of the High Court. By* M. MT71R 
MACKENZIE, Esq., of Lincoln's Inn, Barrister-at-Law, and 
C. ARNOLD WHITE, Esq., of the Inner Temple, Barrister-at-Law. 
Demy 8vo. 1884. 8*. 6U 

The Rules of the Supreme Court, 188S (official copy). 

Sewed. Net 2s. 2d 

Do., with an Index. By M. D. CHALMERS and M. MUIR 

MACKENZIE, Esqra., Barristers at-Law, Editors of "Wilson's 

Judicature Acts." Sewed. Net, 4*. 6c?. 

Do. bound in limp leather, net, 9s.; interleaved, net, 10s. 6d. 

%* The Index may be had separately. Price 2s. 6d. net. 

The Rules of the Supreme Court, 1883.— With 
Introduction, References, Notes, and Index, by A. R. WHITEWAY, 
M. A., of the Equity Bar and Midland Circuit. Author of " Hints to 

Solicitors " and " Hints on Practice." Royal 12mo. 1883. 7s. 6d. 
" An excellently printed edition of the new Rules, with notes containing cross 
references and stating the sources of the Rules." — Solicitors' Journal. 

WoodfalPs Guide to the New Rules and Prac- 
tice. — Being a Synopsis of the Rules of the Supreme Court, 1883, 
with Notes and References to Cases overruled and illustrative. By 
ROBERT WOODFALL, Barrister-at-Law. Royal 12mo. 1883. 5*. 
" A perusal of the book is a useful prelude to the study of the Rules." — Law Journal. 

SETTLED ESTATES ST ATUTES.— Middleton's Settled Es- 
tates Statutes, including the Settled Estates 
Act, 1877, Settled Land Act, 1882, Improve- 
ment of Land Act, 1864, and the Settled 
Estates Act Orders, 1878, with Introduction, Notes and 
Forms. Third Edition. With Appendix of Rules and Forms under 
the Settled Land Act, 1882. By JAMES W. MIDDLETON, 
B.A., Barrister-at-Law. Royal 12mo. 1882. 7s. 6(2. 

" In form tho book is very simple and practical, and having a good index it is sure 
to afford material assistance to every practitioner who seeks Its aid.* — Law Journal. 
" The book is intended for the legal adviser and equity draftsman, and to these it 
will give considerable assistance." — Law. Time*. 

" The best manual on the subject of settled estates which has yet appeared." 
• # * Ail standard Law Works are kept in Stock, in lam calf and other bindings. 
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SHERIFF LAW.— Churchill's Law of the Office and 
Duties of the Sheriff, with the Writs and Forms relating 
to the Office. Second Edition. By CAMERON CHURCH I IX, 
B. A., of the Inner Temple, Barrister-at-Law. Demy 8vo. 1882. 1/. it. 

11 A very complete treatise." — Solicitor*' Journal. 

" Under-sheriffs, aud lawyers generally, will find this a useful book."- Late Mag. 

SHIPPING,— Boyd's Merchant Shipping Laws; beings 
Consolidation of all the Merchant Shipping and Passenger Acts from 
1854 to 1876, inclusive; with Notes of all the leading English and 
American Cases, and an Appendix. By A. C. BOYD, LL.B., Esq., 
Barrister at-Law. 8vo. 1876. U 5«. 

" We ess recommend the work as a very useful compendium of shipping law." — Law I tmer. 

Foard's Treatise on the Law of Merchant 
Shipping and Freight.— By JAMES T. FOARD, Bar- 
rister-at-Law. Royal 8vo. 1880. Half calf, 17. It. 

SLANDER.— Odgers.— Vide " Libel and Slander." 

SOLICITORS.— Cord ery's Law relating to Solicitors 

of the Supreme Court of Judicature. — With an 

Appendix of Statutes and Rules. By A. CORDERT, of the Inner 

Temple, Esq., Barrister-at-Law. Demy 8vo. 1878. 14*. 

" Mr. Cordery writes tersley and clearly, and displays in general great Industry and 

care in the collection of cases.' —Solicitors' Journal, 

Tur ne r. — Vide " Vendors and Purchasers* 1 

Whiteway's Hints to Solicitors. — Being a Treatise 
on the Law relating to their Duties as Officers of the High Court 
of Justice; with Notes on the Recent Changes affecting the 
Profession ; and a vade mecum to the Law of Costs. By A. K. 
WHITEWAY, M.A., of the Equity Bar and Midland Circuit. 
Author of "Hints on Practice." Royal 12mo. 1888. 6#. 

"A concise treatise of useful information."— Law Time*. 

*' He writes tersely and practically, and the cases he gives, if not exhaustive of the 
subject, are numerous and pithily explained. The book will altogether be found of 
great practical value." —Law Journal. 

SPECIFIC PERFORMANCE.— Fry's Treatise on the Specific 
Performance of Contracts.— By the Hon. Sir 
EDWARD FRY, one of the Judges of the High Court of Justice 
(now a Lord Justice of Appeal). Second Edition. By the Author 
and W. DONALDSON RAWLINS, of Lincoln's Inn, Esq., 
Barrister-at-Law, M.A. Royal 8vo. 1881. U 16*. 

STATUTE LAW — Wilberforce on Statute Law.— The 
Principles which govern the Construction and Operation of Statutes. 
By E. WILBERFORCE, Esq., Barrister-at-Law. 1881. 18*. 

STATUTES, and vide " Acta of Parliament." 

Chitty's Collection of Statutes from Magna 
Charta to 1880.— A Collection of Statntesof Practical Utility; 
arranged in Alphabetical and Chronological order, with Notes 
thereon. The Fourth Edition, containing the Statutes and Cases 
down to the end of the Second Session of the year 1880. By J. M. 
LELY, Esq., Barrister-at-Law. In 6 very thick vols. Royal 8vo. 
(8,846 pp.) 1880. 122. 12f 

Supplement* to above, 44 4 45 Vict. (1881). 8s. 45 4 46 VicL 
(1882). 16«. 46 <£• 47 Vict. (1883). 14* 

* * This Edition is printed in larger type than former Editions, and 
with increased facilities for Reference. 

V AU ttandard Law Work* an kept in Stock, in lav calf and other bindijigt. 
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8TATUTES.-Cb»«»«s»\ 

" It is needless to enlarge on the value of " Chitty's Statutes " to both the Bar and 
to solicitors, for it is attested by the experience of many years. It only remains to 
point out that Mr. Lely's work in bringing up the collection to the present time is 
distinguished by care and judgment." — The Timet. 

" A very satisfactory edition of a time-honoured and most valuable work, the trusty 
guide of present, as of former judges, jurists, and of all others connected with the 
administration or practice of the ]&w." —Justice of the Peace. 

"The practitioner has only to takedown one of the compact volumes of Chitty 
and he has at once before him all the legislation on the subject in hand." — Solicitors 
JoumaL 

*' ' Chitty ' is pre-eminently a friend in need. Those who wish to know what Acts 
are in force with reference to a particular subject turn to that head in ' Chitty/ 
and at once find all the material of which they are in quest. Moreover, they are, 
at the same time, referred to the most important cases which throw light on the 
subject." — Law Journal. 

•Public General Statutes, royal 8vo, issued in parts and in 

complete volumes, and supplied immediately on publication. 
* Printed by Her Majesty's Printers, and Sold by Stevens & Sons. 

SUMMARY CONVICTIONS.— High more.— Fuk "Inland Revenue 
Cases." 
Paley's Law and Practice of Summary Convic- 
tions under the Summary Jurisdiction Acts, 
1848 and 1879 ; including Proceedings preliminary and subse- 
quent to Convictions, and the responsibility of convicting Magi- 
strates and their Officers, with Forms. Sixth Edition. By W. H. 
MACNAMARA,Esq.,Barrister-at-Law. Demy8vo. 1879. U 4s. 
" We gladly welcome this good edition of a good book."— Solicitors' Journal. 

Templets Summary Jurisdiction Act, 1879.— 
Rules and Schedules of Forms. With Notes. By F. G. TEMPLER, 

Esq., Barrister-at-Law. Demy 8vo. 1880. 6*. 

<* We think this edition everything that could be desired.'*— Sheffield Post. 
Wig ram.— Vide "Justice of the Peace." 
TAXES ON SUCCESSION.-Trevor's Taxes on Succes- 
sion. — A Digest of the Statutes and Gases (including those in 
Scotland and Ireland) relating to the Probate, Legacy and Succession 
Duties, with Practical Observations and Official Forms. Completely 
rearranged and thoroughly revised. Fourth Edition. By EVELYN 
FREETH and ROBERT J. WALLACE, of the Legacy and Suc- 
cession Duty Office. Royal 12mo. 1881. 12s. 6d. 
" Contains a great deal of practical information, which is likely to make it very 
useful to solicitors." — Law Journal. 

" The mode of treatment of the subject adopted by the authors is eminently prac- 
tical. "—flWfcttor*' Journal. 

TORTS.— Addison on Wrongs and their Remedies.— 
Being a Treatise on the Law of Torts. By G. G. ADDISON, Esq., 
Author of "The Law of Contracts." Fifth Edition. Re-written. 
By L. W. CAVE, Esq., M.A., one of Her Majesty's Counsel 
(now a Justice of the High Court). Royal 8vo. 1879. 11. ISs. 

" As now presented, this rateable treatise mast prove highly acceptable to judges and 
the profession."— Uaw Times. 

" Cave's ' Addison on Torts ' will be recognized as an indispensable addition to every 
lawyer's library."— Law Magazine. 

Ball's Leading Cases on the Law of Torts, with 

' Notes. Edited by W. E. BALL, LL.D., Esq., Barriater-at-Law, 

Author of " Principles of Torts and Contracts." Royal 8vo. 1884. 

21s. 

TRADE MARKS.— Harding harry s Trade Marks: Notes on 

the British, Foreign, and Colonial Laws relating thereto. By GEO. 

GATTON MELHUISH HARDINGHAM, Consulting Engineer 

and Patent Agent. Royal 12mo. 1881. Net, 2*. to. 

* # * A ll Standard Law Works art kept in Stock, in law calf and othe* binding*,. 
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Sebastian on the Law of Trade Marks. — The 
Law of Trade Marks and their Registration, and matters connected 
therewith, including a chapter on Goodwill. Together with Appen- 
dices containing Precedents of Injunctions, fto. ; The Trade Marks 
Registration Acts, 1875 — 7, the Boles and Instructions thereunder; 
The Merchandise Marks Act. 1862, and other Statutory enactments; 
The United States 8tatute, 1870 and 1875, the Treaty with the 
United States, 1877 ; and the Rules and Instructions issued in 
February, 1878. With a copious Index. By LEWIS BOYD 
SEBASTIAN, B.C.L., M. A., Esq., Barrister-at-Law. 8vo. 1878. lit. 
' l The Master of the Rolls In Mb Judgment in Re Palmer's Trade Harks, said ' He was 

glad to see that the well-known writer on trade marks, Mr. Sebastian, had taken the 

same view of the Act.' "— The Time*. 
" Mr. Sebastian has written the fullest and most methodical book on trade marks 

which has appeared in England since tike passing of the Trade Marks BegistratioB 

Acts."— Trade Mark*. 

Sebastian's Digest of Cases of Trade Mark, 
Trade Name, Trade Secret, Goodwill, &c, de- 
cided in the Courts of the United Kingdom, India, the Colonies, and 
the United States of America, By LEWIS BOYD SEBASTIAN, 
B.C.L., MJL, Esq., Barrister-at-Law. 8vo. 1879. U 1*. 

" A digest which will be of very great value to all practitioners who have to advise 
on matters connected with trade marks."— Solicitors' Journal. 

TRAMWAYS.— Sutton's Tramway Acts of the United 
Kingdom ; with Notes on the Law and Practice, an Introduc- 
tion, including the Proceedings before the Committees, Decisions of 
the Referees with respect to Locus Standi, and a Summary of the 
Principles of Tramway Bating, and an Appendix containing the 
Standing Orders of Parliament, Rules of the Board of Trade relating 
to Tramways, &c. Second Edition. By HENRY SUTTON, 
B.A., assisted by ROBERT A. BENNETT, B.A., Barristers-at- 
Law. Demy 8vo. 1888. 15*. 

" The book is exceedingly well done, and cannot fail not only to be the standard 

work on its own subject, but to take a high place among legal text-books."— Law 

Journal, April 21, 1883 

TRIALS FOR MURDER BY POISONING.— Browne and 

Stewart .— Vide " Poisons." 

TRUSTS AND TRUSTEES.— Godefroi's Digest of the 
Principles of the Law of Trusts and Trus- 
tees.— By HENRY GODEFROI, of Lincoln's Inn, Esq., 
Barrister-at-Law. Joint Author of " Godefroi and Shortt's Law of 
Railway Companies." Demy 8vo. 1879. 11. Is. 

" As a digest of the law, Mr. Godefroi's work merits commendation, for the author's 
statements are brief and dear, and for bis statements be refers' to a goodly array of 
authorities. In the table of cases the references to the several contemporaneous 
reports are given, and there is a very copious index to subjects."— Law Journal. 

USES— Jones (W. Han bury) on Uses.— 8m 1862. 7#. 

VENDORS AND PURCHASERS.— Dart's Vendors and Pur- 
chasers. — A Treatise on the Law and Practice relating to Ven- 
dors and Purchasers of Real Estate. By J. HENRY DABT, 
Esq.. one of the Six Conveyancing Counsel of the High Cou rt of , 
Justice, Chancery Division. Fifth Edition. By the AUTHOR 
and WILLIAM BARBER, Esq., Barrister-at-Law. 2 vols. Royal 

8vo, 1876. 8J. 18s. 6s!. 

" A standard work like Mr. Dart's is beyond all praise."— fft* Law Journal 
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VENDORS AND PURCHASERS-^"***"*. 

Turner's Duties of Solicitor to Client as to 

Sales, Purchases, and Mortgages of Land. By 

EDWARD F. TURNER, Solicitor, Lecturer on Real Property and 

Conveyancing, and one of the Assistant Examiners for Honours to 

the Incorporated Law Society for 1882-3. Demy 8vo. 1883. 10a. 6d. 

" His lectures are full of thought and accuracy, they are lucid in exposition, and 

what is more, though unfortunately rare in law works, attractive in their style and 

composition.'' — Law Magatine, November, 1833. 

44 A careful perusal of these lectures cannot fail to be of great advantage to 
students, and more particularly, we think, to young practising solicitors."— Law Times. 

VOLUNTEER LAW — A Manual of the JLaw regulating 

the Volunteer Forces — By W. A. BURN and W. T. 

RAYMOND, Esqrs., Barristers-at-Law, and Captains in H.M. 

Volunteer Forces. Royal 18mo. 1882. Net, 2s. 

WILLS,— Theobald's Concise Treatise on the Law of 

Wills.— Second Edition. By H. S. THEOBALD, Esq., 

Barrister-at-Law. Demy 8vo. 1881. 11. is. 

"Mr. Theobald has certainly given evidence of extensive investigation, conscientious 

labour, aid clear exposition/*— Law Magatine. 

" A book of great ability and value. It bears on every page traces of care and sound 
judgment. It is certain to prove of great practical usefulness."— Solicitors' Journal. 

" His arrangement being good, and his statement ot the effect of the decisions being 
clear, bis work cannot fall to be of practical utility."— Law Tunes. 

"Weaver's Precedents of Wills. — A collection of con- 
cise Precedents of Wills, with Introduction, Notes, and an Appendix 
of Statutes. By Charles Weaver, B.A. Post 8vo. 1882. 5*. 

WRECK INQUIRIES— Murton's Law and Practice rela- 
ting to Formal Investigations in the United 
Kingdom, British Possessions and before 
Naval Courts into Shipping Casualties and 
the Incompetency and Misconduct of Ships' 
Officers. With an Introduction. By WALTER MURTON, 
Solicitor to the Board of Trade. Demy 8vo. 18S4. 2is. 

WRONGS.— Addison.— Vide "Torts." 

Ball.— "Leading Cases," vide "Torts.' 
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: — A large stock new and second-hand. 



Prices on application. 

• — Executed in the best manner at mode- 



rate prices and with dispatch. 

The Law Reports, Law Journal, and all other Reports, 
bound to Office Patterns, at Office Prices. 

ACTS — The Publishers of this Cata- 



logue possess the largest known collection of Private 

Acts of Parliament (including Public and Local), 
and can supply single copies commencing from 
a very early period. 

; — For Probate, Partnership, or 



other purposes. 



STEVENS & SONS' ANNOUNCEMENTS OF 

NEW WORKS AND NEW EDITIONS 

Local and Municipal Government- By C. Norman 

BazalgeUe and Geo. Humphreys, Esqrs., Barristers-at-Law. (In the press. ) 
Chitty's Archbold's Practice of the Queen's Bench 
Division of the High Court of Justice in Civii 
Proceedings, including Appeals to the Court of Appeal and 
House of Lords. Fourteenth Edition. Revised and adapted to the New 
Practice. By Thos. WiUes C kitty, Esq., Barrister-at-Law. (In the press.) 
Everest and Strode's Law of Estoppel.— By Lancelot 
Feilding Everest, M.A., LL.M., and Edmund Strode, M.A., Esqrs., 
Barristers-at-Law. (Nearly ready.) 

Chitty's Index to all the Reported Cases decided in 
the several Courts of Equity in England, the Privy Council, and the 
House of Lords. With a selection of Irish Cases, from the earliest 
period. The Fourth Edition, wholly revised, reclassified and brought 
down to the date of publication by William Frank Jones, B.C.L., M.A., 
and Henry Edward Hirst, B.C.L., M. A., both of Lincoln's Inn, Esqrs., 
Barristers-at-Law. In 5 or 6 vols. ( Vol. II. nearly ready.) 

Fisher's Digest of Reported Decisions in all the 
Courts, with a Selection from the Irish; and 
references to the Statutes, Rules cud Orders of Courts from 1756 
to 1883. Compiled and arranged by John Mews, assisted by C. M. 
Chapman, H. H. W. Sparham and A. H. Todd, Esqrs., Barristers- 
at-Law. (In the press.) 
A Digest of Cases Over-ruled, Dissented from, Questioned, 
Disapproved, Distinguished, and Specially Considered by the English 
Courts, from 1756 to 1884. Arranged in alphabetical order of their 
subjects, together with Extracts from the Judgments delivered 
thereon, and a Complete Index of the Cases. By C. W. Mitcalfe Dale 
and Rudolf C. Lehmann, of the Inner Temple, Esqrs., Barristers-at- 
Law. Forming a Supplement to the above woAs. (In preparation.) 
Greenwood's Real Property Statutes.— Second Edition. 
By Harry Greenwood, M.A., Esq., Barrister-at-Law. (In the press.) 
Haynes' Student's Leading Cases. — Being some of the 
Principal Decisions of the Courts in Constitutional Law, Common 
Law, Conveyancing and ' Equity, Probate, Divorce, Bankruptcy, and 
Criminal Law. With Notes for the use of Students. Second Edition. 
By John F. Haynes, LL.D. (In the press.) 
Hindmarch on the Law of Patents for Inventions. 
Second Edition. By E. Macrory, and /. C. Graham, Esqrs., Barristers- 
at-Law. (In preparation.) 
Roscoe's Digest of the Law of Evidence on the Trial 
of Actions at Nisi Prius.— Fifteenth Edition. By Maurice 
PoweU, Esq., Barrister-at-Law. (In the press.) ; 
Roscoe's Digest of the Law of Evidence in Crimi- 
nal Cases. — Tenth Edition. By Horace Smith, Esq., Barrister- ' 
at-Law. Royal 12 mo. (In the press.) I 
Sebastian on the Law of Trade Marks.— Second Edition. | 

By L. B. Sebastian, Esq., Barrister- at Law. (Nearly ready.) 

Slater's Law relating to Copyright and Trade 

Marks. —By/. Hubert Slater,'Eaq., Barrister at-Law. (Nearly ready.) 

Smith's Treatise on the Law of Negligence, with 

an Introduction and Note. Second Edition. By Horace Smith : 

B. A., Esq., Barrister-at-Law, Recorder of Lincoln, Editor of "Addison 

on Contracts." (Nearly ready.) 

Smith's Real and Personal Property.— -By Josiah W, 

Smith, B.C.L., Q.C. Sixth Edition. By the Author and /. Trustram, 

LL.M., of Lincoln's Inn, Barrister-at-Law. (Nearly ready. ) 
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flLddison's Treatise on the Law of Contracts. — Eighth Edition. 
By HORACE SMITH, Esq., Barrister-at-Law, Recorder of Lincoln. 
Royal 8vo. 1883. (In one thick vol., 1600 pp.) Price 21. 10s. cloth. 

4 * To the present editor must be given all praise which untiring industry 
ind intelligent research can command. He has presented the profession 
pith the law brought down to the present date, clearly and fully 
itated."— Law Times. 

htacdonell's Law of Master and Servant. — Part I, Common 
Law. Part II, Statute Law. By JOHN MACDONELL, M. A., Esq., 
Barrister-at-Law. Demy 8vo. 1883. Price 11. 5s. cloth. 
" A work which will be of real value to the practitioner." — Law 

rimes. 

pTnaxton'i Law Lexicon. — Forming an Epitome of the Law of 
England; and containing full explanations of the Technical Terms 
and Phrases thereof, both ancient and modern, including the various 
Legal Terms used in Commercial Business. Together with a Trans- 
lation of the Latin Maxims and Selected Titles from the Civil, Scotch 
and Indian Law. Seventh Edition. By J. M. LELY, Esq., M.A.* 
Barrister-at-Law. Super-royal 8vo. 1883. Price 11. 18s. cloth. 

"On almost every point both student and practitioner can gather information 
rom this valuable book, which ought to be in every lawyer's office."— Law Notes. 



Pocket Law Lexicon.— The Pocket Law Lexicon, explaining 
technical words, phrases, and maxims of the English, Scotch, and 
Roman Law, to which is added a complete list of Law Reports, with 
their abbreviations. Second Edition, revised and enlarged. By 
HENRY G. RAWSON, B.A., Barrister-at-Law. Fcap. 8to. 1884. 
Price 6*. 6d., limp binding. 

" A very handy, complete, and useful little work."— Saturday Review. 

" A wonderful little legal dictionary."— Indcrmaur's Law Students' Journal. 

fapiez's Concise Practice of the Queen's Bench and Chan- 
cery Divisions and of the Court of Appeal ; based on the Rules of the 
Supreme Court, 1883, with an Appendix of Questions on the Practice, 
and intended for the use of Students. By T. BATE MAN NAPLEE, 
Esq., Barrister-at-Law. Demy 8vo. 1884. Price 10s. cloth. 

Imith's Principles of Equity. — A Practical Exposition of the 
Principles of Equity, illustrated by the Leading Decisions thereon. 
For the use of Students and Practitioners. By H. ARTHUR 
SMITH, Esq., Barrister-at-Law. Demy 8vo. 1882. Price 20s. cloth. 

" This is a most remarkable book, containing in a reasonable space more informa- 
on, and that better arranged and conveyed, than almost any other law book of 
went times which has come under our notice." — Saturday Review. 



[arris' Hints on Advocacy. — Conduct of Cases Civil and 
Criminal. Classes of Witnesses and suggestions for Cross-Examining 
them, Ac, Ac. By RICHARD HARRIS, Barrister-at-Law, of the 
Middle Temple and Midland Circuit. Seventh Edition. Revised. 
Royal 12mo. 1884. Price 7«. 6d. cloth. 

larter's Corrupt and Illegal Practices Prevention Act, 1883; 

with Notes and an Index. Edited by JOHN CORRIE CARTER, 
Esq., Recorder of Stamford. Forming a supplement to " Rogers on 
Elections." Royal 12mo. 1883. Price 5*. cloth. 

" Mr. Carter's notes are explicit, and serve the useful purpose of clearly indicating 
1 alterations in the law." — Law Ttmts. 

trowne and Theobald's Law of Railway Companies. — 

Being a Collection of the Acts and Orders relating to Railway Com. 

Sknies. With Notes of all the Cases decided thereon, and Appendix of 
ye-Laws, and Standing Orders of the House of Commons. By J. H. 
BALFOUR BROWNE, and H. S. THEOBALD, Esqrs., Barristers- 
at-Law. In 1 vol., Demy 8vo. 1881. Price 11. 12s. cloth. 
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Chitty's Statutes from Magna Charta to 1880. — New Edition 
— A Collection of Statutes of Practical Utility. Arranged in Alpha 
betical and Chronological Order j with Notes thereon. The Fourtl 
Edition. By J. M. LELY, Esq., Barrister-at-Law. In 6 vols. Roya 
8vo. (8346 pp.) 1880. Price 121. 12s. cloth. 

Supplement to above 44 ^ 45 Vict. (1881). Royal 8vo. Price 8*., sewed, 
Ditto 43 Sr 46 'Vict (1882.) Royal 8vo. Price 16*. sewed. 
Ditto 46 4T 47 Vict. (1883). Royal 8vo. Price 14s. cloth. 

Shirley's Selection of Leading Gases in the Common Law.— 

By W. SHIRLEY SHIRLEY, M.A.,B.C.L., Esq., Barrister-at-Law. 
Second Edition. With a Sketch of some of the principal changes 
j introduced by the Rules of the Supreme Court, 1883. Demy 8vo, 

1883. Price 15s. cloth. 
" The selection is very large, though all are distinctly ' leading cases,' and the notes 
are by no means the least meritorious part of the work." — Law Journal. 

rithian's Bills of Sale Acts, 1878 and 1882 ; with an Intro- 
duction and Explanatory Notes, showing the changes made in the 
Law with respect to Bills of Sale. With Rules. Second Edition. 
By EDWARD W. FITHIAN, Esq., Barrister-at-Law (Draftsman oj 
the Bill of 1882). Royal 12mo. 1884. Price 6s. cloth. 
" We do not doubt that Mr. Fithian's hook will maintain a high place among the 

most practically useful editions of the Bills ©f Sale Acts."— Law Magazine. 

Smith's Married Women's Property Act, 1882; with an In- 
troduction and Critical and Explanatory Notes and Appendix contain- 
ing the Married Women's Property Acts, 1870 and 1874,&c. Second 
Edition. By H. ARTHUR SMITH, Esq., Barrister-at-Law, Author 
of " The Principles of Equity." Royal 12mo. 1884. Price 6s. cloth. 
"A careful and useful little treatise . . . concise and well arranged."— 

Solicitors' Journal. 

Cripps' Treatise on the Principles of the Law of Com- 

Emsation. Second Edition. By C. A. CRIPPS, Esq., Barrister-at- 
aw. Demy 8vo. 1884. Price 16s. cloth. 
"We consider the book a complete treatise on the subject in which it professes to 
deal."— Zaw Times. 

Amos and Ferard's Law of Fixtures and other Property 

partaking both of a Real and Personal Nature. — Third Edition. Re- 
vised and adapted to the present state of the Law (including the 
Agricultural Holdings Act, 1883). By CHARLES AGAGE FERARD 
and WALWORTH HOWLAND ROBERTS, Esqrs., Barristers-at- 
Law. Demy 8vo. 1883. Price 18s. cloth. 

Tudor's Selection of Leading Gases on Mercantile and 

Maritime Law.— With Notes. By O. D. TUDOR, Esq., Barrister-at- 
Law. Third Edition. Royal 8vo. 1884. Price 21. 2s. cloth. 

Chitty's Forms of Practical Proceedings in the Queen's 

Bench Division of the High Court of Justice. — With Notes containing 
the Statutes, Rules and Cases relating thereto. Twelfth Edition. By 
THOS. WILLES CHITTY, Esq., Barrister-at-Law. Demy 8vo. 
1883. Price 11. 18s. cloth. 

Bedford's Student's Guide to the Ninth Edition of Stephen's 

New Commentaries on the Laws of England. — Third Edition. By 

E. H. BEDFORD, Solicitor. Demy 8vo. 1884. Price 7s. 6d. cloth. 

" We must also give the author credit, not only for his selection of questions, but 

for his answers thereto. These are models of fulness and conciseness, and lucky will 

be the candidate who can hand in a paper of answers bearing a close resemblance to 

those in the work before us." — Law Journal. 
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